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PROFESSIONAL PRIDE 

“Why did you have to attend that bar 
committee meeting?” exclaimed an 
irate wife of a Florida lawyer recently 
upon his return home rather late at 
night. 

“Well, dear, you know I requested 
the president to appoint me to this 
committee, I told him I would serve, I 
had a personal commitment to partici- 
pate, and furthermore, it is a matter of 
professional pride,” responded the 
rather tired lawyer, after a day with 
considerable travel. 

Professional pride—what is it? 

Research reveals that there are 
numerous definitions of the word pride. 
The one I like best says that pride is “a 
sense of one’s own dignity or worth; 
self-respect.” 

In the recited episode, professional 
pride seemed to mean to this lawyer his 
responsibility to meet a previously 
agreed upon obligation. 

Somehow, professional pride en- 
compasses all things that are dignify- 
ing, of worth, or self-respecting for a 
professional person. It amounts to big 
and little things. For a lawyer, it sug- 
gests that he or she should be a con- 
cerned listener, a compassionate per- 
son, courteous and helpful to his fellow 
human beings. It means making his 
word his bond. When making a promise 
to a fellow lawyer, a judge, a clerk, a 
client, a spouse, it suggests affirma- 
tively resolving to meet that promise to 
the fullest degree. It means being can- 
did, forthright, honest, knowledgeable 
and skilled in his profession. These are 
things that build professional pride, 
self-respect, dignity and a sense of well 
being. 

Our newest justice on the Florida 
Supreme Court touched on this subject 
in remarks made at his recent investi- 
ture. He focused on becoming a justice 
by virtue of a short 30-minute cere- 
mony. It is a dramatic transition for 
any member of the Bar to be called 
lawyer one day and “Mr. Justice” the 
next. He talked of earning the title and 


generating the respect and confidence 
of the bench and Bar that go with his 
newly acquired label. He talked of his 
commitment to work hard, diligently, 
and to uphold the highest traditions of 
our senior state court, the Supreme 
Court of Florida. Wasn't he too talking 
about professional pride? 

And with the several thousands of new 
admittees to The Florida Bar joining 
our ranks every year, what of their 
transition? A law student one day, anda 
professional person the next, decreed 
by the Supreme Court of Florida to be 
skilled in legal matters, qualified to be 
entrusted with millions of dollars of 
public money, and certified to be an 
able and trusted fiduciary for any 
Florida citizen who seeks his counsel? 
Whatan awesome responsibility! Im- 
mediately the new admittee assumes 
all the responsibilities of the legal pro- 
fession. He will soon be asked to accept 
the often distasteful responsibility of 
investigating, prosecuting or hearing a 
disciplinary matter involving a fellow 
lawyer. He may be asked to devote 
countless hours as an author of a chapter 
in a continuing legal education practice 
manual. And if the lawyer does, and 
takes the time to do so on Saturday 
morning, he can expect his spouse to 
lovingly comment, “‘And I thought 
Saturday mornings were reserved for 
our weekly tennis date!” 

Professional pride carries beyond 
strictly Bar activities. It includes the 
lawyer who devotes some of his time on 
a voluntary basis to his local legal aid 
office, to the charitable organization in 
the community that quietly serves the 
poor and abandoned person, lending 
leadership to local, state and federal 
government, to ensure the continuing 
strength of our nation, our liberties and 
our freedoms. 

For the judges in our ranks, it is much 
of the same if not more. Their level of 
professional pride is more demanding. 
They must reflect dignity, exercise per- 
sonal discipline, be hard working, be 
restrained in private conversations and 
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public comment, have a tough skin to 
withstand frequent unwarranted and 
unjustified public criticism, a willing- 
ness to take the hard case, the pro- 
longed case of months of duration that 
daily receives news media treatment. 
With all the pressures of their office, 
they are asked to reflect humility, con- 
cern for the individual public citizen 
and always avoid any suggestion of 
omnipotence, tyrannical behavior, 
rudeness or impetuosity. Inwardly, and 
so frequently, the judge’s heart cries 
out to act otherwise and shed himself of 
these personal restrictions and limiting 
behavorial patterns that go with the 
label “judge.” Yet he does not. Why? 
Maybe this too is a sense of professional 
pride. 

Happily, no state bar in the United 
States possesses a membership with 
more professional pride than the 


lawyers and judges of The Florida Bar. 
The voluntary spirit of our Bar to work 
long hours, assiduously, and without 
credit or recognition for the public 
good has been our hallmark since Mr. 
Justice Glenn Terrell penned the opin- 
ion decreeing that the legal profession 
of Florida would be one unified body in 
1949. 

So as we start a new year, let’s recog- 
nize “professional pride,” let’s live it in 
our daily lives, let’s be proud that we 
are a group blessed by fate to manifest 
professional pride in every fiber of our 
body. Our fellow citizens will think 
more of us if we do and, confidently, I 
predict that 1975 will be a better year 
for all of us. 


MARSHALL R. CASSEDY 
Executive Director 


OFFICIAL NOTICE: HEARING TO AMEND THE 
INTEGRATION RULE 
AND CODE OF PROFESSIONAL RESPONSIBILITY 


A petition by the Board of Governors of The Florida Bar to 
amend the Integration Rule of The Florida Bar and the Code of 
Professional Responsibility will soon be filed. Arguments on the 
petition will be heard by the Supreme Court at 9:30 a.m. on April 
9, 1975. 

Copies of the petition may be obtained by requests directed to 
The Florida Bar, Tallahassee, Florida 32304. 

The purpose of the petition will be to: 

1. Amend the Integration Rule by addition of a new article to 
permit the Board of Governors to promulgate bylaws to establish 
and regulate a designation plan allowing members of The Florida 
Bar to inform the public about areas in their legal practices in 
which they have substantial experience or education. 

2. Permit the Board of Governors to require a reasonable fee at 
periodic intervals from those who wish to participate in such a 
plan. 

3. Amend the Code of Professional Responsibility to permit 
lawyers to advise the public of the nature of their legal practices as 
contemplated by the Florida Designation Plan. 

This constitutes notice of filing of the petition as required by 
Article XIII of the Integration Rule of The Florida Bar. 
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Prepaid Legal Services 


One of the recommendations of 
the Long Range Planning Retreat 
sponsored by The Florida Bar last 
year is that: “The Bar should take 
the initiative in encouraging the 
early development of group and 
prepaid legal service plans with 
appropriate change of present 
ethical constraints on attorney 
participation in such plans.” That 
is one of several recommenda- 
tions made by the retreat “to pro- 
vide for the delivery of legal serv- 
ices to persons of moderate means 
at prices they can afford.” 

A number of years ago, The 
Florida Bar recognized the pro- 
priety of group legal services and, 
upon petition of The Florida Bar, 
the Supreme Court amended the 
Integration Rule by adding Arti- 
cle XIX to authorize group legal 
services in Florida subject to 
proper supervision by The 
Florida Bar. 

The early group legal service 
plans provided for the furnishing 
of legal services to members of the 
group in matters related to their 
employment and to matters in- 
volving civil rights. More re- 
cently, we have witnessed the de- 
velopment of broader plans for 
the delivery of legal services to 
members of groups in which the 
individual members pay in ad- 
vance for future legal services 
which they need. These plans, 
called prepaid legal service plans, 
are of two types: open panel plans 
and closed panel plans. 

In open panel plans, the spon- 
soring organization agrees to pay 
to any lawyer selected by the 
member the fees charged by that 
lawyer subject, of course, to the 
limitations set forth in the plan 
documents. Under a closed panel 
plan, the member is not free to 
select his own attorney but is re- 
quired to use the services of one 
or more lawyers designated by the 
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sponsoring organization. The 
merits and demerits of the two 
types of plans have been discus- 
sed and written about at great 
length. Briefly stated, those who 
advocate the use of open panel 
plans believe that they best pre- 
serve the traditional independ- 
ence of the legal profession and 
the traditional attorney-client re- 
lationship while proponents of 
closed panel plans argue that such 
plans operate more economically 
and efficiently and thereby pro- 
vide more legal services at mod- 
erate cost. 

At the midyear meeting of the 
American Bar Association in 
Houston in February of 1974, the 
House of Delegates approved 
amendments to the Code of Pro- 
fessional Responsibility, which 
amendments recognize and per- 
mit both open and closed panel 
plans but which impose require- 
ments on closed panel plans not 
imposed on open panel plans. 
The action of the House of Dele- 
gates in adopting the Houston 
amendments has been severely 
criticized both from within and 
without the organized bar and was 
scheduled to be reconsidered at 
the last annual meeting in Hon- 
olulu. Action was, however, de- 
ferred to the midyear meeting to 
be held in Chicago this month. In 
the meantime, a special ad hoc 
committee appointed in Hon- 
olulu has been meeting in an at- 
tempt to reconcile the divergent 
points of view and to make rec- 
ommendations to the House of 
Delegates when it convenes in 
Chicago this month. Although the 
ad hoc committee has released its 
preliminary report and has held 
an open hearing, its final report is 
still being drafted at the time of 
this writing. What the American 
Bar Association will ultimately do 
about the matter is now uncertain. 


The Florida Bar, perhaps spur- 
red to earlier action by the appli- 
cation of United Teachers of 
Dade, a union of approximately 
10,000 public school teachers in 
Dade County, for approval of a 
closed panel plan, has taken a sig- 
nificant step in the development 
of prepaid legal services in 
Florida. The Board of Governors, 
at its November 1974 regular 
meeting, approved amendments 
to the Integration Rule of The 
Florida Bar and to the Code of 
Professional Responsibility 
which when approved by the Su- 
preme Court, will authorize and 
permit members of The Florida 
Bar to participate in prepaid 
legal service plans provided the 
organization which recommends, 
furnishes or pays for such legal 
services has secured approval of 
the Board of Governors. The 
proposed amendment of the In- 
tegration Rule would authorize 
the Board of Governors to adopt 
bylaws “relating to the establish- 
ment, approval, operation and re- 
vocation of approval of’ organiza- 
tions furnishing prepaid legal 
services. 

The proposed amendments to 
the Integration Rule and Code of 
Professional Responsibility, as 
well as the bylaws proposed to be 
adopted pursuant to. such 
amendments, make no distinction 
between open and closed panel 
plans but impose reasonable reg- 
ulations on organizations furnish- 
ing prepaid legal services and on 
lawyers engaged in rendering 
legal services under both types of 
prepaid plans to assure that they 
will do so in full conformity with 
the highest standards of ethical 
practice and to assure that the 
public interest is protected. 

After adopting the proposed 
amendments, the Board of Gov- 
ernors approved the application 
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of United Teachers of Dade to op- 
erate a closed panel plan and the 
application of Florida State Uni- 
versity to operate an open panel 
plan for its students. Each ap- 
proval is for one year and requires 
the plans to operate in full com- 
pliance with the proposed 
amendments, including the pro- 
posed bylaws. 

While I know that there are 
many lawyers in Florida who 
favor open panel plans to the ex- 
clusion of closed panel plans and, 
indeed, many members of the 
Board of Governors, I believe, 
share this view, a majority of the 
Board of Governors is convinced 
that the right to operate both open 
and closed panel plans is constitu- 
tionally guaranteed and that the 
responsible approach to prepaid 
legal service plans is to provide 
machinery within which both 
types of plan may operate but sub- 
ject to the prior approval and con- 
tinuing examination of The 
Florida Bar. 

Once again, it seems to me, The 
Florida Bar has demonstrated 
leadership in moving forward 
positively in approving a system 
for the delivery of legal services 
which will help to make such 
services more readily available 
for middle income Floridians. 


JaMEs A. URBAN 
President 


GULF ABSTRACT & TITLE, 
Inc. 


Abstracts of Titie 
Title Searches 


We have in our office film of all public 
records affecting title to land in Lee 
County, Florida. 


Joseph A. Furlong, Manager 
Phone: 332-1422 


1857 Jackson Street, 
Fort Myers 


Paralegals—Another View 


This letter is in brief reply to the 
article written by Leonard Rivkind 
entitled “Paralegal—A Storm Petrel,” 
appearing in the December 1974 
Journal. 

Although Mr. Rivkind has ap- 
proached his subject conscientiously, 
I am impressed with the fact that his 
treatment of the subject has been in 
isolation of the proposals of the Joint 
Committee on Legal Assistants. The 
Bar would greatly benefit from read- 
ing the proposed Ethical Considera- 
tion 3-6 and Disciplinary Rule 3-104, 
as they concern the use of lay person- 
nel within the law office. 

The arguments against the effective 
use of lay personnel, as represented in 
Mr. Rivkind’s article, are mostly 
shadow-boxing. Mr. Rivkind points to 
the “self-inflicted erosion of certain 
areas of practice of law, historically 
the exclusive domain of lawyers for 
periods.” What right do we as cur- 
rently licensed members of the Bar 
have to preserve the profession for the 
economic welfare of future genera- 
tions of lawyers? What makes every 
aspect of the work which is to be per- 
formed so sacrosanct that a skilled lay 
person could not perform the same 
under the direct supervision of a 
licensed attorney? As the dinosaur 
became extinct, so may the availabil- 
ity of legal services become extinct for 
the middle income wage earner. 

If the opponents of paraprofession- 
als oppose “store-front” associations, 
then they can find solace in the work 
and proposals of the Joint Committee. 
The Joint Committee believes it has 
drafted a canon and a disciplinary rule 
which will prohibit such autonomous 
associations from ever coming into ex- 
istence. 


The argument is made that para- 
professionals will not be given the 
necessary amount of supervision. Al- 
most assuredly, Mr. Rivkind con- 
cludes, they will give legal counsel 
and advice to clients as they improve 
their skill and competency. That ar- 
gument appears to be one of the 
toughest to counter. The answer to 
that lies in the trust and confidence 
reposed in each licensed member of 
the Bar. Ifa lawyer is inattentive to his 
professional responsibilities at the 
current time, there is certainly no as- 
surance that his attentiveness will in- 
crease upon the employment of a 
trained paraprofessional. But, at the 
same time, there is no assurance that 
his secretary is not performing many 
of the tasks that he is otherwise called 
upon to do. The proposed disciplinary 
rule imposes upon the attorney an af- 
firmative obligation to avoid and pre- 
vent any misrepresentation that any 
lay person employed by him is a 
member of The Florida Bar. The 
proposed disciplinary rule imposes 
upon the attorney the ultimate re- 
sponsibility to assure that lay persons 
employed by him will conform their 
conduct to the applicable provisions 
of the Code of Professional Responsi- 
bility. 


If an attorney dutifully adheres to 
the aspirational standards of the Code 
of Professional Responsibility there is 
no way in which a lay person em- 
ployed by him could do any more than 
enhance the delivery of legal services 
to the public more efficiently or 
economically. Many of the arguments 
raised against paraprofessionals in 
Florida have been “straw man” type 
arguments. The “exclusive domain of 
lawyers” theory is one of the more 
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shocking. Admittedly unlicensed 
persons have been authorized by the 
Supreme Court of Florida to engage 
in activities formerly thought to con- 
stitute the practice of law. It is submit- 
ted that through the use of trained law 
office personnel many of these ac- 
tivities may be brought back to the 
law office and taken out of the hands 
of the unlicensed practitioners. For 
example, is it preferable to have a real 
estate broker with a stake in a transac- 
tion draw a real estate contract and 
have it executed by the parties before 
they have submitted it to their coun- 
sel? This occurs with great frequency 
in Dade County. The drawing of the 
same real estate contract by a lay per- 
son in the law office, under the direct 
supervision of the employing attor- 
ney, who becomes and remains re- 
sponsible for the work, is a greater 
service to the public. If the Bar could 
get the drawing of real estate and bus- 
iness contracts out of the hands of the 
brokers and back into the law offices, 
the opponents of paraprofessionals 
would have to favor the concept. 

There is no magic in the use of 
paraprofessionals. What has been 
missing in Florida has been effective 
guidelines covering their em- 
ployment as well as the employment 
of all lay personnel. It is submitted 
that the proposed amendment to 
Ethical Consideration 3-6 and pro- 
posed Disciplinary Rule 3-104 will 
convince the opponents to the para- 
professional concept that their fears are 
largely unfounded. 


FLORIDA 
BAR EXAM 


FOR THE 
OUT-OF-STATE ATTORNEY 


TO BE GIVEN— 


First Triannual 1975—February 25 and 26 
Second Triannual 1975—July 29 and 30 
Third Triannual 1975—October 28 and 29 


Quality 


BRC has drawn on both local and national faculty persons to develop a Florida 
bar course geared to the special needs of the out-of-state attorney. Our 
outstanding faculty has created and refined a series of law summaries with- 
out equal in terms of clarity, comprehensiveness, and currency. In addition to 
these excelient law summaries, BRC of Florida has honed its Programmed 
Learning System (PLS) to a fine edge, providing exam writing and other 
supplementary services of individual diagnosis and evaluation not available 
anywhere else. 


Technique 


The use of local multiple-choice questions, multi-state multiple-choice ques- 
tions, and demanding essay questions by the Florida bar examiners creates a 
need for a fully-integrated study program that goes beyond the traditional 
combination of law outlines and reinforcing lectures. A busy practitioner who 
has been unable to keep in touch with the vast changes in Constitutional Law, 
Criminal Procedure, Torts, and the Contracts aspects of the Uniform Com- 
mercial Code needs more than the quick “once-over” which Is sufficient for 
the recent graduates. 


Performance 


BRC has devoted its full resources to master the Florida exam and convey the 
necessary information and skills to out-of-state attorneys. Over 90% of all 
BRC’s practitioner enrollees pass on the first try (almost 100% by the second 
try.) BRC’s rate of success is unequaled in Florida. 


Harry A. PAYTON 
Chairman, Joint Committee 
on Legal Assistants 


Law Orrices 
Ross, Rose, Reev, | 
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one OE, PLEASE SEND ME MORE INFORMATION ON THE FLORIDA 
BRC COURSE. 


phone. 


zip. 


state 


MIAMI 1000 N. Miami Ave., Miami, Fla. 33136 (305) 356-4686 
COMPUTER PROCESSING AND TESTING 830 N. La Brea, Inglewood, Ca. 
90302 (213) 674-9300 

BRC MAIN VA OFFICE 5440 Cass Avenue, Detroit, Mich. 48202 (313) 831-7117 


“That's about it, Grimshaw-we won't 
give you a raise but we will put your 
name on the door.” 


VOLUME 49, NUMBER 2 e FEBRUARY 1975 


“RT. 
q 
ALS. 
AL 
/ 
MPa. me 
RSL, 
add 
| 


Is Florida Sunshine 
the Most Powerful 
of Disinfectants? 


BY EARL L. KALIL, JR. 


“A popular Government, 
without Popular information or 
the means of acquiring it is but a 
Prologue to a Farce or Tragedy; or 
perhaps both.”! This statement by 
James Madison, the chief 
architect of the American 
Constitution, exemplifies the 
underlying constitutional and 
political reasons for open public 
meeting laws. In an effort to avoid 
prediction of 
government becoming a “farce or 
tragedy,”” many states? have 
enacted some form of opening 
meeting legislation to insure 
public access to meetings of state 
and local governmental bodies. 
Despite this myriad of legislation, 
there are forces within the states 
which have attempted, at every 
level, to frustrate the purposes 
and operations of these laws. The 
situation in Florida has been no 
different.* 

The Sunshine Law’s* brief 
existence reveals a state of 
confusion which has resulted 
from the imperfect drafting of the 
statute and subsequent attempts 
of judicial clarification. Because 
the courts have been unable to 
settle on a workable 
interpretation of the statute both 
public officials and the citizenry 
have been in doubt as to the 
application of the statute. This 
engrained animosity toward the 
statute, coupled with the 
judiciary’s failure to adequately 
interpret the law, has led to a great 
deal of criticism and a call for 
repeal of this legislation. It would 
be senseless for the democratic 
principles behind the Sunshine 
Law to be lost due to poor 
draftmanship or totally mutilated 
by the courts in expensive 
time-consuming “test” litigation. 
Today, as much as in 1967, when 
this statute was passed, 
democratic principles demand 
that the open meeting concept be 
made a viable, strong legal 
requirement. The goal of this 
article is to provide suggestions 
on how the Florida law can be 
amended so as to accomplish the 
political and democratic 
advantages envisioned by the 
law’s authors, while at the same 
time minimizing any harmful or 
disadvantageous effects that an 
open meeting statute may entail. 
Finally, a proposed statute will be 


advanced with the suggestion that 
the Florida Legislature discard 
the present statute, and enact a 
law which will provide Floridians 
with true government in the 
sunshine. 


Open Meeting Principles 


Any survey of open meeting 
legislation must begin with a 
general analysis of the open 
meeting principle. There are 
many valid arguments both for 
and against this principle, making 
it extremely difficult to draw a 
statute which contains the 
advantages of open meeting 
legislation, while avoiding the 
many pitfalls that such a law can 
cause. The arguments for open 
meetings rely on the premise that 
public knowledge of govern- 
mental action is essential to 
the democratic process.5 Open 
meeting legislation is helpful to 
both the citizens and the public 
officials. As for the public at large, 
open meeting requirements 
curtail governmental officials’ 
misbehavior,® provide for a more 
educated public,” make for more 
accurate reporting of govern- 
mental activities by the 
press,® and allow decisions which 
result in the expenditure of public 
funds to be made openly. Public 
officials benefit because open 
meetings provide them with 
accurate information concerning 
the issues involved, better enable 
them to gauge public reaction, 
and foster public faith in 
government.® 

The arguments against the 
concept of open meetings as a 
legal requirement center on the 
advantages that secrecy and 
efficiency can bring to local and 
state governments. Our own 
Constitutional Convention in 
Philadelphia is an excellent 
example of the advantages of 
closed meetings.!° Certain types 


- of governmental deliberations 


would be more effective if the 
decision makers were relieved 
from public pressures. Public 
officials tend to waste time in 
needless speechmaking and other 
egosalving activities,’! thereby 
confusing and complicating the 
efficient accomplishment of the 
task at hand.!? Meetings that 
involve the hiring, dismissal, 
appointment, and promotion of 
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governmental employees, if 
conducted in open meetings, 
could hurt or destroy individuals’ 
reputations.!* Publicizing certain 
proposed governmental action, 
such as the purchase of land, may 
benefit private citizens at the 
expense of general 
community. Furthermore, 
openness of meetings could 
inhibit the free give and take 
among officials, and lead to poorly 
thought-out decisions. Also, 
certain governmental matters, 
such as public safety and security, 
may be too sensitive for public 
view, and could be better handled 
behind closed doors. Officials 
may fear to request information at 
an open meeting, least they create 
a public image of ignorance. As to 
meetings that only involve 
preliminary actions, openness 
mav well disadvantage 
subordinate officials by 
publicizing their disagreement, 
frustrate ultimate goals by 
prematurely releasing prelimi- 
nary agreements, and cause 
officials to hesitate’ in 
abandoning a view they have 
publicly taken.’* Finally, the 
tendency of the press to 
sensationalize or misreport the 
happenings at open governmental 
meetings could seriously damage 
officials’ reputations, impair the 
government’s credibility, and 
misinform the public.'® 

Having weighed the 
advantages and disadvantages of 
making the open meeting concept 
a legal requirement, many state 
legislatures have opted to enact in 
some form statutes requiring open 
meetings.'® As city 
commissioner has stated: 


I cannot state it empirically, but I believe 
on balance, openness produces better 
governmental programs, more efficiency 
in government, and government more 
responsive to public interests and less 
susceptible to corruption than does 
secrecy. A free, literate and otherwise 
informed public will ask for and should be 
satisfied with nothing less than openness 
in every level of government. 


In the main, democracy demands 
that the open meeting concept 
should be a legal requirement; 
therefore, the goal is to formulate 
a statute that embodies as many of 
the above-mentioned advantages 
as possible while minimizing the 
effects of the listed disadvantages. 
The present Florida statute?* does 
not fulfill this goal. 


Historical and Constitutional 
Background 


It is clear that the right of the 
public to know has no common 
law basis.!® Parliament, from the 
earliest times, conducted sessions 
in secrecy and both houses of the 
United States Congress reserve 
the right to clear their chambers to 
discuss confidential matters.2° 
The right to attend public 
meetings, being unknown to the 
common law,” can only then exist 
by statutory or constitutional 
authority. Some state 
constitutions require’ the 
legislature to meet in public,?2 but 
apparently no state has a 
constitutional requirement of 
open meetings applicable to any 
other governmental body.?* 
There are those who advocate that 
access to information about 
governmental activity __ is 
implicitly guaranteed by both the 
federal and state constitutions.” 
These advocates say that the 
primary objective of the 
constitutional guarantees of 
freedom of speech and press is to 
make the government responsible 
to the governed, thereby granting 
to the people the right to have full 
knowledge of all governmental 
activities.25 They state that this 
right to access is not absolute, but 
is so fundamental to democratic 
government that the government 
must insure that the people have 
the right to information and the 
access to governmental meetings. 
The contra agrument is that the 
first amendment was enacted to 
remove prior restraints to 
publication and not to guarantee 
access to meetings or sources of 
information.” So far, the courts, in 
the sparse case law available, 
have refused to find any 
constitutional right of access to 
information or public meetings.?7 
Therefore, it becomes dependent 
on the state legislature to change 
the common law, by enacting 
statutes that allow public access to 
governmental meetings. 


Florida’s Sunshine Law and Its 
Judicial Interpretation 


The first legislative recognition 
in Florida of the public’s right of 
access to governmental meetings 
was a 1905 statute?® which 
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required that meetings of city or 
town councils be open to the 
public.2® In 1967, after several 
attempts and many years of 
consideration,?® the Florida 
Legislature finally enacted a 
broadly worded “government in 
the sunshine law.” The “sunshine 
law,” as finally enacted, states*! 


(1) All members of any board or 
commission of any state agency or 
authority or of any agency or authority of 
any county, municipal corporation or any 
political subdivision, except as otherwise 
provided in the constitution, at which 
official acts are to be taken are declared to 
be public meetings open to the public at all 
times, and no resolution, rule, regulation, 
or formal action shall be considered 
binding except as taken or made at such 
meeting. 

(2) The minutes of a meeting of any 
board or commission of any such state 
agency or authority shall be promptly 
recorded and such records shall be open to 
public inspection. The circuit courts of this 
state shall have jurisdiction to issue 
injunctions to enforce the purposes of this 
section upon application by any citizen of 
this state. 

(3) Any person who is a member of a 

rd or commission or of any state agency 
or authority of any county, municipal 
corporation or any political subdivisions of 
this section by attending a meeting not 
held in accordance with the provisions 
hereof is guilty of a misdemeanor of the 
second degree, punishable as provided in 
§775.08 or §775.083. 


Even a cursory reading of the 
statute reveals that the legislature 
enacted a statute drawn in broad, 
vague terms. Such a statute first 
had to run the gamut of 
unconstitutionality on the 
grounds of being overly broad and 
vague and secondly, had to be 
judicially interpreted and 
narrowed before it could become 
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awarded the J.D. degree with honors 
from the University of Florida where 
he was a member of the Order of Coif 
and of the Law Review. He was admit- 
ted to The Florida Bar in 1974. 


73 


: 
=> 
5 
| 
i 
- ane 


FLORIDA SUNSHINE LAW 


workable. This is exactly what the 
Florida courts have attempted to 
do, resulting in a state of 
confusion and misunderstanding 
that defies reason.*? 

In Times Publishing Co. v. 
Williams,** the first case to be 
reviewed by Florida appellate 
courts, the Second District Court 
of Appeal held that it was the 
legislature’s intention to give a 
broad interpretation to the 
statute.*4 Relying on a rule of 
statutory construction which 
states that a statute enacted for the 
public benefit is to be liberally 
construed,® the court upheld and 
greatly expanded the scope of the 
statute. granting’ the 
petitioner's plea to enjoin the 
Pinellas County School Board 
from holding secret “informal” 
meetings to discuss school 
personnel matters and to consult 
with the board’s attorney, the 
court held the statute applicable 
to every gathering of the board or 
commission at which any official 
action was to be taken or 
conducted.** Rejecting the 
respondent’s argument that 
personnel matters and 
consultation with its attorney 
were beyond the scope of the 
Sunshine Law, the court stated 
that it is the “entire 
decision-making process that the 
legislature intended to affect by 
the enactment of the statute 
before us.”37 The court found that 
each step of the decision-making 
process constitutes an “official 
act” within the meaning of the 
statute, since it is how and why 
the officials decide to so act which 
is of primary interest to the 
public.** 

The scope of the statute and the 
legislative intent having been 
delineated, the Supreme Court 
was then asked to rule on the 
statute’s constitutionality. In 
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Board of Public Instruction of 
Broward County v. Doran,*® 
Justice Adkins held the statute 
was sufficiently definite and 
contained adequate standards to 
afford due process to the 
governmental body charged with 
violation thereof.4° Having held 
the statute*! constitutional, the 
court next attempted to define 
what constituted a “meeting.” In 
this case, the appellant school 
board had first met privately to 
discuss certain items of public 
business and then, after informal 
decisions had already been made, 
took the necessary formal action 
on these matters in a subsequent 
open public meeting.*? The court 
construed the meaning of “public 
meetings’’ to include 
gathering of the members where 
the members deal with some 
matter on which foreseeable 
action will be taken by the 
board.”’4? Thus, a meeting, wheth- 
er formal or informal, is deemed 
to have taken place within the 


meaning of the statute, if further 
action may foreseeably be taken 
on matters which were under 
discussion. In both Doran and 
Williams, the Florida courts have 
judicially interpreted the scope of 
the Sunshine Law to include the 
entire decision-making process of 
public officials, and any meetings 
of public officials where some 
matter is discussed on which 
foreseeable action could possibly 
be taken. 

Once the courts had created 
these broad standards and tests, 
subsequent courts have had to 
either blindly apply the statute to 
certain situations, thereby 
producing possible unwanted and 
unconscionable’ results, or 
struggle to carve out limited 
exceptions that are applicable 
only to the instant cases, leading 
to more confusion and a further 
need for more _ judicial 
clarification. 

The Florida Supreme Court in 
City of Miami Beach v. Berns, 
firmly supported the broad scope 
given the Sunshine Law in 
Williams, and the “foreseeable 
action” tests for determining the 
existence of a “meeting” 
established in Doran. In 
upholding the granting of an 
injunction which prohibited the 
City Council of Miami Beach from 
meeting in private to discuss 


personnel matters and eminent 
domain proceedings, the court 
continued to hold that where 
public officials meet privately, 
either formally or informally, to 
transact any type of public 
business, they are in direct 
violation of the Sunshine Law.*5 
The court refused to give any 
weight to the arguments 
advanced concerning’ the 
detrimental effects that result 
from discussing personnel 
matters and governmental 
deliberations that involve future 
land purchases in open 
proceedings. The court was 
slavishly adhering to the rules it 
had laid down in Doran even 
though the factual situations were 
in no way similar. 


One district court of appeal 
refused to continue to apply the 
statute to all governmental 
happenings. The First District 
Court in Canney v. Board of 
Public Instruction of Alachua 
County* carved out a substantial 
exception to the scope of the 
Sunshine Law. The statute itself 
provides that “all meetings 
of any board...except as 
otherwise provided in the 
constitution, . . .are declared to be 
public.”’47 If a _ specific 
governmental activity can be 
fitted into a _ constitutional 
exception, then the statute’s 
prohibitions and penalties are not 
applicable. In Canney,*® the 
petitioner sought review for his 
suspension from high school by 
the county school board for failure 
to comply with a hair cut 
regulation, contending that the 
board violated the Sunshine Law 
by meeting privately to deliberate 
upon the proper punishment.*? 
The court upheld the board’s 
action and while not finding any 
specific constitutional exception, 
held that, as a matter of 
constitutional law, once the 
legislature had delegated 
quasi-judicial responsibilities to 
an agency, it can no longer 
interfere with that agency’s 
judicial-type procedures.®® This 
appellate court that 
quasi-judicial proceedings fell 
outside the scope of the statute 
even without finding a specific 
constitutional exception. 

Certiorari was granted by the 
Florida Supreme Court®! and on 
rehearing Justice Adkins for a 4-3 
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majority stated: 


The characterization of a 
decisional-making process by a school 
board as “quasi-judicial” does not make 
the body into a judicial body. A county 
school board should not be authorized to 
avoid the Government in the Sunshine 
Law by making its own determination that 
an act is quasi-judicial. Secret meetings 
would be prevalent. ...The judiciary 
should not encroach upon _ the 
Legislature’s right to require that the 
activities of the school board be conducted 
in the “sunshine.” 

Various boards and agencies have 
obviously attempted to read exceptions 
into the Government in the Sunshine Law 
which do not exist. Even though their 
intentions may be sincere, such boards and 
agencies should not be allowed to 
circumvent the plain provisions of the 
statute. The benefit to the public far 
outweighs the inconvenience of the board 
or agency. If the board or agency feels 
aggrieved, then the remedy lies in the 
halls of the Legislature and not in efforts to 
circumvent the plain provisions of the 
statute by devious ways in the hope that 
the judiciary will read some exception into 
the law.52 


Speaking for the’ three 
dissenters, Justice Dekle 
concluded that because of 
possible denials of due process 
and equal protection and the 
inherent independence of any 
proceeding of a judicial character, 
“the Sunshine Law would not 
extend into the deliberations of 
quasi-judicial matters any more 
than into the jury room or judicial 
conferences. . . 

The Canney decision® still left 
many questions unanswered. The 
majority's position seems 
somewhat inconsistent with a 
case the Florida Supreme Court 
had decided in the preceding 
year. Bassett v. Braddock 
involved a suit by private citizens 
to enjoin collective bargaining 
activities by a school board as 
being a violation of the 
Government in the Sunshine 
Law. The Florida Constitution 
expressly grants employees the 
right to bargain collectively.5® 
Justice Dekle, utilizing the 
express constitutional exception 
in the statute5? and relying on 
testimony that full publicity at 
each step of the negotiations 
would destroy effective collective 
bargaining,5® found the Sunshine 
Law inapplicable. 

Bassett when decided seemed 
to signal a retreat from the broad 
construction the courts had been 
giving the statute. The court felt 


that efficient governmental 
operation was more important 


than any advantage derived from 
open meetings and consequently 
limited the times “foreseeable 
action” test. Even though the 
court seemingly based its 
decision on the constitutional 
exception, it seems to have been 
primarily influenced by broader 
policy arguments, as evidenced 
by the emphasis it placed on 
fairness and efficiency in 
government.®®? Some thought that 
in the future when preparatory or 
preliminary activities of 
governmental bodies were 
attacked as violative of the statute, 
the court would find such 
activities beyond the reach of the 
Sunshine Law regardless of 
whether a convenient constitu- 
tional limitation could be 
found.®° But Canney v. Board of 
Pub. Inst.*1 seems to contradict 
any broadening trend, for the 
court could easily have used 
“constitutional grounds’’ to 
exclude the ‘“‘quasi-judicial”’ 
proceeding from the coverage of 
statute.® 


In conclusion, the judiciary’s 
attempt to clarify the Sunshine 
Law has resulted in a majority of 
the justices taking an inflexible 
attitude toward the statute’s 
construction and refusing to 
judicially engraft any excep- 
tions onto the statute no 
matter the unfairness and 
inefficiency in government that 
may result. However, a minority 
on the court has with the right set 
of facts been able to carve out 
“constitutional’’ exceptions. 


Because of the court’s inability to 
settle on a realistic interpretation 
of the statute, doubt still exists in 
the minds of public officials,** the 
citizenry, and in the lower courts. 


Two solutions immediately 
present themselves—either the 
courts could continue to attempt 
to interpret the statute through 
expensive, time-consuming 
litigation, or the Florida 
lawmakers could reject the 
present statute and enact a 
rational comprehensive 
pronouncement of the essential 
democratic principle of the 
people’s right of access. The latter 
course seems far more sensible. 
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The Proposed Statute: Deriva- 
tions From Other States’ Experi- 
ences 


The Florida Sunshine Law has 
basically four problem areas 
which have been directly respon- 
sible for the confusion that now 
exists in the law. The areas of dif- 
ficulty are:®4 (1) the scope of 
coverage that an open meeting 
statute should delineate; (2) the 
necessity for enumerated excep- 
tions to the statute’s coverage; (3) 
the presence of notice require- 
ments in the statute; and (4) effec- 
tive methods of enforcement. 
Other state legislatures have 
promulgated open meeting stat- 
utes that meet one or more of the 
above objections. By relying on 
other states’ experiences and cer- 
tain model acts,® a statute will be 
advanced that comes the closest of 
any other state’s open meeting act 
in making the open meeting con- 
cept a legal requirement, while 
simultaneously minimizing polit- 
ical abuses and operational disad- 
vantages. 


The Statute’s Coverage 


The Florida statute is overly 
broad and ambiguous, failing to 
give the courts any standard by 
which to exclude or include cer- 
tain governizental activities. 
Many other states’ open meeting 
acts set forth the law’s coverage by 
definitional sections and nar- 
rowly drawn exceptions that spe- 
cifically exclude certain happen- 
ings from the statute’s coverage.®® 
The Sunshine Law, on the other 
hand, states that “all meetings of 
any board or commission of any 
state agency or authority or any 
agency or authority of any 
county. ..”®7 are subject to the 
law. This listing of certain types of 
governmental organizations 
without any additional phraseol- 
ogy expressing a general princi- 
ple of coverage, and without any 
statutory definitions, presents two 
possible dangers. First, the 
courts, depending on their 
philosophy of open meeting legis- 
lation, can use the listing of en- 
tities to interpret the statute, 
thereby excluding many organiza- 
tions that were meant by the legis- 
lature to be covered by the statute, 
but were inadvertently left off the 
list. Secondly, the courts may, as 
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has been done in Florida,® inter- 
pret the statute broadly to cover 
state and local governmental ac- 
tivities that were not meant by the 
legislature to be covered. 
Florida’s statute, which contains 
no definitional language, or stat- 
utory exceptions,®® leaves the 
courts either to flounder or to set 
their own standards, neutralizing 
any legislative intent.”° 

Other state statutes have hand- 
led the coverage problem one of 
three ways. Some states follow an 
enumeration approach, whereby 
the legislature attempts to list the 
types of governmental organiza- 
tions that they desired covered.” 
The basic criticism of this ap- 
proach is that the list of enumer- 
ated governmental bodies will be 
read restrictively, thereby limit- 
ing any judicial flexibility and ex- 
cluding coverage from a number 
of governmental bodies which 
should be considered with the 
statute. In order to counter this 
problem, some statutes have in- 
troductory language directing that 
the statute should be liberally 
construed.72 A second type of 
statute utilizes a shotgun ap- 
proach to coverage.”* All govern- 
mental bodies established by law 
to serve a public purpose are re- 
quired to hold their meetings in 
open.”* This approach seems to 
exclude any state organization 
that is not specifically authorized 
by statute. Examples of such or- 
ganizations are subordinate legis- 
lative committees or ad hoc com- 
mittees established by parent 
agencies or committees.75 The 
third alternative is a public funds 
approach,7® which includes 
within the statute’s coverage, all 
state and local organizations that 
are either supported or authorized 
to spend public funds. This is the 
most inclusive of the three ap- 
proaches and usually will include 
any governmental organization 


that plays a significant role in pub- 
lic affairs. 


Coupled with the initial prob- 
lem of what organizations are 
within the clout of the statute, is 
the problem of what constitutes a 
“meeting.” A statute is of little 
value if it is made applicable to 
every governmental organization, 
and then limited to those bodies’ 
final or formal acts. A governmen- 
tal meeting can be defined in var- 
ious ways. First, it can be defined 
as the taking of a formal final 
action.77 This view allows offi- 
cials to discuss and vote privately 
and then “rubber stamp” their 
decision by a public vote. In the 
alternative, the definition can be 
held to include the entire 
decision-making process of the 
governmental body.”® Either ap- 
proach or definition of meeting 
can be set out in the statute by the 
legislature or left for the courts to 
attempt to determine. 

The more satisfactory approach 
to the problem of coverage would 
be for the legislature to write a 
statute which is both functional 
and definitional in its approach. 
First, the legislature should make 
the statute applicable to “every 
regular, special or called meeting 
of every governmental 
body. . . .”7® This initial statement 
sets the tone and overall policy 
that the legislature is intending. 
To bolster this broad, sweeping 
statement, the legislature should 
couple a public funds approach 
requiring all governmental 
bodies that expend or utilize gov- 
ernment funds to be covered by 
the statute. If this statute were to 
stop here, it would contain many 
of the similar shortcomings that 
are in the present law. In an effort 
to provide a clear explanation of 
what governmental action should 
be covered by the statute, defini- 
tional sections should be added 
that would define a “governmen- 
tal body” and what constitutes a 
“meeting.” The definition of gov- 
ernmental body should include 
local governing bodies, state ex- 
ecutive units and a catch-all, func- 
tional type phrase that would 
classify every deliberative body 
having any rule-making, legisla- 
tive, quasi-legislative, executive, 
or quasi-executive power within 
the statute’s coverage.®! ““Meet- 
ing” can be defined consistent 
with Times Publishing Company 


v. Williams as any place where 
and any time when two or more 
members of the governmental 
body are engaged in any aspect of 
the decision-making process. 
These definitions provide a broad 
coverage consistent with the pur- 
pose of open meeting legislation 
and emphasize public access to 
deliberations of certain kinds of 
decisions rather than to delibera- 
tions of specific governing bodies. 


Exceptions 


These broad standards, which 
not only list the governmental en- 
tities, but also use a functional ap- 
proach to delineate the statute’s 
coverage, should then be fol- 
lowed by narrowly drawn excep- 
tions. Unlike the present Florida 
law which contains no mention of 
exceptions,®* specifically listed 
exceptions can answer many of 
the objections that accompany 
broadly drawn open meeting stat- 
utes. Certain deliberations of 
governmental bodies should be 
excluded from the operation of 
the statute when it is determined 
that interests served by maintain- 
ing secrecy are more important 
than those interests gained by al- 
lowing public access. This sort of 
balancing test has been used by 
many state legislatures to exclude 
the deliberations of juries ,** grand 
juries,85 parole and pardon 
boards,®* boards considering per- 
sonnel matters®? and purchase of 
real and personal property,®* and 
governmental agencies discus- 
sing matters of national security.®® 

The first enumerated exception 
to the proposed statute should 
permit closed deliberations to 
consider the appointment, em- 
ployment, or dismissal of a public 
official or employee.®® Such a 
hearing or meeting should be 
closed unless the employee or of- 
ficial requests a public hearing.® 
This exception prevents unjus- 
tified or unnecessary harm to em- 
ployees’ or potential employees’ 
reputations, and tends to preserve 
employee morale, while allowing 
the employee to request an open 
hearing if he feels that his case 
would be put to a disadvantage if 
heard behind closed doors. A sec- 
ond exception would allow closed 
deliberation when the discus- 
sions pertain to the acquisition by 
the governmental body of real or 
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personal property.®? This excep- 
tion is necessary to prevent land 
speculation at public expense. 
Any fraud or collusion by public 
officials can easily be monitored 
by requiring a complete and accu- 
rate reporting system. The pur- 
pose ofa third exception, allowing 
closed meeting on matters affect- 
ing national or public safety and 
security, is to allow police chiefs 
and national guard commanders 
to discuss strategy concerning the 
quelling of riots, implementation 
of disaster plans, etc.%* The pro- 
posed law should also exclude de- 
liberation by grand juries® and 
petty juries, and periodic confer- 
ences held among staff members 
of a governmental body.® The 
grand jury and petty jury excep- 
tion is justifiable on the grounds 
that jury proceedings are judicial 
in nature while the basic democ- 
ratic principle behind open meet- 
ing legislation is meant to apply to 
executive and legislative func- 
tions and not to judicial 
happenings. 

The staff deliberation excep- 
tion should be included on the 
theory that the work product or 
preliminary deliberations of an 
agency or commission could be 
more efficiently and effectively 
accomplished absent public pres- 
sure or interference. Intra-staff 
communications are by no means 
the final action or decision of the 
governmental body and conse- 
quently can be placed outside the 
coverage of the statute on the 
grounds that these proceedings 
have no real binding effect on the 
public. This type of reasoning, 
however, breaks down where 
agencies or commissions “‘rubber 
stamp” subordinate or staff 
decisions.®7 The possibility of 
abuse makes the need for this ex- 
ception somewhat questionable. 
If, however, the exception is lim- 
ited to only those intra-staff 
communications concerning mat- 
ters of internal administration in- 
clusion is warranted. 

For the most part, the above ap- 
proach of laboriously delineating 
the coverage of an open meeting 
statute is the most useful and sen- 
sible way to make the open meet- 
ing concept applicable to state 
and local government. By making 
the statute broadly applicable to 
all governmental bodies, espe- 
cially those spending or using 


government dollars, by defining 
“meeting” and “governmental 
body” statutorily, by using a func- 
tional type definition, and by 
enumerating narrowly drawn ex- 
ceptions, the legislature can pro- 
vide a clear and comprehensive 
standard for the Florida courts to 
follow when applying the statute. 


Notice Requirements 


An open meeting statute would 
be of little value if it failed to in- 
clude a comprehensive notice re- 
quirement which would allow the 
public to become aware of the 
time and place of a specific gov- 
ernmental deliberation. Florida’s 
statute makes no mention what- 
soever of notice.®8 It is conceiva- 
ble that agencies and commis- 
sions could circumvent any open 
meeting statute by simply failing 
to notify the public as to the time 
and place of a governmental meet- 
ing. Other states have seen fit to 
include notice requirements in 
their open meeting statutes. In 
these states, a schedule of regular 
meetings is published for each 
calendar or fiscal year which 
shows the time, date, and place of 
the regularly held meetings.’ 
Twenty-four-hour notice is typi- 


cally required to hold a special | 


meeting or to reschedule a regular 
gathering.’ Some statutes make 
an exception for emergency meet- 
ings, but still attempt to give some 
notice to the public.’ 


The proposed statute, however, 
is drawn to follow the Texas 
experience,!®? which sets up a 
system that places an insignificant 
burden on the governmental 
agencies while requiring every 
type of meeting to be properly 
noticed. The statute should pro- 
vide that written notice of the 
date, place and subject of each 
meeting held by a governmental 
body should be posted on a bulle- 
tin board located in a conspicu- 
ous public place.‘ Further, this 
notice must be posted at least 
three days preceding the day of 
the meeting.’ The statute how- 
ever, should allow for a suspen- 
sion of the three-day notice re- 
quirement if an emergency or 
urgent public necessity arises that 
demands immediate action. In 
such a case, the governmental 
body should list the reasons for 
not complying with the statute in 
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some sort of notice, even if notice 
is posted only hours before the 
emergency meeting. It is possible 
that these notice requirements 
can still be circumvented by a de- 
termined public official, but any 
more complicated notice re- 
quirements would be, in all 
likelihood, unworkable and im- 
practical. These notice require- 
ments are adequate, especially 
when one realizes that the major 
impetus behind the open meeting 
legislation has been the nation’s 
press.!°* Astute reporters and 
alert editors can usually ascertain 
when governmental meetings 
will be held. By publicizing the 
meeting as well as by press atten- 
dance, the press can usually make 
open meeting legislation effec- 
tive. The Florida statute’s lack of 
uniform notice provisions needs 
to be corrected in order to make 
government in the sunshine effec- 
tive both for the citizens and the 
press. 


Methods of Enforcement 


As to the fourth problem area, 
most statutes, including the 
Florida Sunshine Law, suffer 
from the dilemma of finding a 
satisfactory method of enforce- 
ment. Open meeting statutes usu- 
ally impose one or more of the fol- 
lowing methods of enforcement: 
(1) criminal penalties;!®7 (2) in- 
validation of the action taken in 
unauthorized closed meetings; 
and (3) injunction or writ of man- 
damus prohibiting or ordering the 
officials to comply with the 
statute. 


The present Florida statute 
provides for both criminal penal- 
ties and the equitable remedy of 
injunction.!12° The Sunshine 
Law’s criminal penalties are, for 
the most part, small and of little 
detrimental value, applicable to 
both willful and inadvertent or 
unknowing violations.!4!1 Most 
other open meeting acts apply to 
only willful violators,4?2 thereby 
avoiding the wasted effort and 
unwanted prosecution of public 
officials who unknowingly violate 
the law by discussing governmen- 
tal business over lunch.!!* The 
use of criminal penalties to en- 
force an open meeting statute is 
somewhat questionable. As men- 
tioned, the fines and lengths of 
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prison terms are so small as to be 
ineffective in altering a willful 
violator and will only entangle an 
honest unknowing governmental 
official in useless and possibly 
character-damaging litigation.1!4 
Moreover, the criminal method of 
enforcement depends on the pro- 
secutional zeal of district attor- 
neys who are being made to pro- 
secute political sensitive state and 
local governmental officials. 
Furthermore, intentional viola- 
tions are difficult to prove, when 
the only available evidence may 
be the failure to post adequate 
notice, or casual conversations be- 
tween councilmen.!!5 In general, 
most open meeting laws abound 
with ambiguities as to the state 
coverage, and are laced with 
complicated provisions which 
further enhance the possibility of 
test suit litigation. Public officials 
often refuse to submit themselves 
to the political risk that a criminal 
conviction may cause, in order to 
achieve clarification of an am- 
biguous statute. For the above 
reasons, criminal penalties which 
should be reserved for reprehen- 
sible acts against man and society 
should be deleted from any open 
meeting act. If, however, a legisla- 
ture insists on including criminal 
penalties, the penalties should be 
reserved only for willful and in- 
tentional violators. Also, a proce- 
dure should be instituted that 
would allow for the resolution of 
the statute’s ambiguities without 
the fear of criminal sanctions at- 
taching. 

The remedy of invalidation of 
a governmental body’s action 
should be considered by the legis- 
lature as an effective means of en- 
forcing a “government in the sun- 
shine” law.14® Even though this 
remedy is ineffective unless the 
governmental body takes final 
action,!17 invalidation fulfills 
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many of the underlying premises 
of open meeting legislation by 
forcing governmental decisions to 
be made in open meetings or to be 
totally invalid. Arguments against 
such a method of enforcement are 
its failures to deter or effect the 
public official personally and the 
possibility of public reliance re- 
sulting in public injury when the 
agency action is subsequently in- 
validated by the courts.1!8 As to the 
first objection, there is probably 
no method of _ effective 
enforcement against the public of- 
ficial personally, short of dismis- 
sal from office. Criminal sanctions 
are useless and inequitable.1!® The 
emphasis of enforcement should 
not center on punishing the pub- 
lic official but on other means that 
will ensure compliance with the 
law. The second objection, public 
detrimental reliance, can be over- 
come by placing a time limitation 
on allowing a citizen to file an ac- 
tion for invalidating a decision ar- 
rived at in an illegally closed 
meeting. Despite its shortcom- 
ings, invalidations as a method of 
enforcement would be helpful in 
making the Sunshine Law more 
effective.12° 

A third method of enforcement 
is an application to the courts for 
writ of mandamus or an 
injunction.’24 An injunction is a 
much gentler means of enforce- 
ment. It avoids any initial crimi- 
nal sanctions against governmen- 
tal officials but retains contempt 
proceedings if the official should 
willfully disobey a subsequent 
order. Injunctions also allow the 
courts to clarify vague sections of 
an open meeting statute, with the 
only remedy being the denial or 
granting of the injunction. The 
weakness of the injunction re- 
medy is the necessity of proving 
past violations, and therefore hav- 
ing to endure at least one instance 
of illegality. If there are no past 
violations, the petitioner must then 
prove that a violation is about to 
occur. Courts are reluctant to use 
this equitable process of injunc- 
tion or mandamus short of strong 
showings of unfairness or 
injustice .122 


If the petitioner can carry this 
burden, the injunction remedy 
coupled with invalidation of any 
illegally taken action provides a 
package enforcement technique 
that results in an effective viable 


open meeting act. The injunction 
recognizes that violations often 
occur through inadvertence and 
ignorance and that innocent offi- 
cials should not be punished with 
criminal penalties. The invalida- 
tion of the initial illegal govern- 
mental action coupled with an in- 
junction forbidding any further il- 
legally closed meetings comes the 
closest to fulfilling the basic pur- 
poses and policies behind the 
open meeting statutes, while 
minimizing possible abuse and 
injustices. 


In addition to the above 
methods of enforcement some 
commentators have advocated 
removal from an office as the ul- 
timate remedy.!2* No state pres- 
ently has such a remedy.!*4 Two 
positions exist as to whether such 
a strong provision should be in- 
corporated into an open meeting 
statute. Those against the inclu- 
sion of such a provision state that 
compliance with the statute does 
not rest on sanctions and criminal 
penalties but on the good faith of 
the public officials, their fear of 
political consequence, and the 
vigilance of the press and 
public.!25 This view contends that 
the willful violators can be taken 
care of by the electorate. Others 
feel that the electorate and press 
cannot constantly and com- 
prehensively protect the public’s 
interest. They contend that an 
open meeting statute needs sucha 
strong provision in order to force 
public officials to comply with the 
statute. A modification of the re- 
moval from office sanction may be 
a helpful addition to the proposed 
statute, if criminal sanctions are 
abandoned, as proposed. This 
provision would provide that any 
person who has twice been found 
in violation of the statute within 
any one term of office shall be re- 
moved from office and ineligible 
for election or appointment to any 
public body for one year after the 
expiration of the office from 
which he was removed.!2® This 
twice convicted standard gives 
the public official the benefit of 
one mistake before removal. By 
the same token, the removal and 
especially the period of ineligibil- 
ity for twice convicted officials 
make it clear that the require- 
ments of the act are to be taken 
seriously.!27 
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Conclusion 


In conclusion, the Florida Sun- 
shine Law has many problems 
which have been created because 
of bad draftmanship. The judicial 
interpretation of the statute has 
only led to further confusion and 
abuse. The lack of a functional de- 
finition of the law’s coverage, the 
absence of statutory definitions, 
statutory exceptions and a com- 
prehensive- notice requirement, 
and failure to include meaningful 
and effective enforcement 
methods, demonstrate the need 
for a drastic revision of Florida’s 
Sunshine Law. The political and 
democratic principles that 
Florida legislators attempted to 
enact in the present statute are 
commendable, but it is time that 
Florida’s elected representatives 
enlarge their provincial field of 
vision, look to other states’ ex- 
perience, and move to restore 
credibility in state and local gov- 
ernments. The following prop- 
osed statute would be a step in 
restoring that credibility: 


Prohibition on Government 
Bodies From Holding Meetings 
Which Are Closed to the Public 


Section 1. 

(a) Except as otherwise pro- 
vided in this act, every regular, 
special, or called meeting or ses- 
sion of every governmental body 
shall be open to the public. 

(b) This act shall apply to any 
legislative or administrative body 
of the state or any subdivision 
thereof, supported in whole or in 
part by public funds or authorized 
to spend public funds, and also 
including subcommittees or other 
subordinate groups of the above 
bodies. 

(c) A “governmental body,” 
within the meaning of this act, is 
any board, commission, depart- 
ment, agency within the execu- 
tive department of the state which 
is under the direction of the three 
or more elected or appointed 
members; and every city council 
in the state and every deliberative 
body having rule-making, legisla- 
tive, quasi-legislative, executive, 
quasi-executive power, and clas- 
sified as a department agency, or 
political subdivision of any 
county or city; and every school 
district heretofore or hereafter 
created by law. 

(d) A “meeting” within the 


meaning of this act is any place of 
any time two or more members of 
a governmental body as defined 
in § 1 (c) of this act engage in any 
aspect of the decision-making 
process. 


Section 2. 

(a) The provisions of this act do 
not apply to that portion of a meet- 
ing or session of a governmental 
body while the governmental 
body is actually engaged in: 

1. Deliberations to consider the 
appointment, employment, or 
dismissal of a public officer or 
employee or to hear complaints or 
charges brought against such of- 
ficer or employee, unless such of- 
ficer or employee requests a pub- 
lic hearing; or 

2. Deliberations pertaining to 
the acquisition of additional real 
or personal property; 

3. Matters concerning national 
security or public safety; 

4. Nothing in this act shall be 
construed to affect the delibera- 
tions of grand juries or petty 
juries; 

5. The provisions of this act 
shall not apply to periodic confer- 
ences held among staff members 
of the governmental body. Such 
staff meetings will be only for the 
purpose of internal administra- 
tion and no matters of public bus- 
iness or agency policies that affect 
public business will be acted 
upon. 


Section 3. 

(a) Written notice of the date, 
place, and subject of each meeting 
held by a governmental body 
shall be given before the meeting 
as prescribed by this section. 

(b) A state governmental body 
shall furnish notice to the 
Secretary of State, who shall 


then post the notice on the 
bulletin board to be located 
at a place convenient to the 
public in the State Capitol. 

(c) Acounty governmental body 
shall have a notice posted on the 
bulletin board located at a place 
convenient to the public in the 
county courthouse. 

(d) A city governmental body 
shall have a notice posted on a 
bulletin board to be located at a 
place convenient to the public in 
city hall. 

(e) The governing body of a 
school district, water district, 
other district, or other political 
subdivision shall have a notice 
posted ata place convenient to the 
public in its administrative office 
and shall also furnish the notice to 
the county clerk or clerks of the 
county or counties in which the 
district or political subdivision is 
located. The county clerk shall 
then post the notice on a bulletin 
board located at a place conve- 
nient to the public in the county 
courthouse. 

(f) Notice of a meeting must be 
posted for at least the three days 
preceding the day of the meeting. 
However, in case of emergency or 
urgent public necessity, which 
shall be expressed in the notice, it 
is sufficient that the notice is 
posted three hours before the 
meeting is convened or called to 
order. 

(g) The provisions of this sec- 
tion shall not apply to an agency 
wholly financed by federal funds. 
Section 4. 

(a) Any interested person may 
commence an action either by 
mandamus or injunction for the 
purpose of stopping or preventing 
violations or threatened viola- 
tions of this act by members of a 
governing body. 
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(b) Any interested person 
within ten days from the an- 
nouncement of the proposed gov- 
ernmental action may commence 
proceedings to invalidate any ac- 
tion taken or decisions made dur- 
ing the course of ameeting held in 
violation of this act. 

(c) No criminal penalties other 
than those affixed by a court in 
contempt proceedings shall be 
used as a manner of enforcement. 

(d) Any person who is twice 
found in violation of this law 
within any one term of office as a 
member of a governmental body 
shall be removed from said office 
for the remainder of said term, and 
shall not be eligible for election or 
appointment to any public body 
for one year succeeding the nor- 
mal end of said term. The judge of 
the court in which the second said 
conviction under the act is ob- 
tained shall issue an order of re- 
moval from office and ineligibil- 
ity. 

(e) Section 4 (c) shall not be 
construed to mean _ that 
prosecutions for violations of the 
statutes may no longer be 
maintained. Prosecutions should 
still be pursued consistent with 
section 4 (d). 
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So. 2d 260 (Fla. 1973); Bassett v. Braddock, 
262 So. 2d 425 (Fla. 1972); Board of Pub. 
Inst. v. Doran 224 So. 2d 693 (Fla. 1969); 
IDS Properties v. Town of Palm Beach, 
279 So. 2d 353 (4th D.C.A. Fla. 1973); 
Times Publishing Co. v. Williams 222 So. 
2d 34 (1st D.C.A. Fla. 1969). Florida’s Sun- 
shine Law has an extensive judicial in- 
terpretation; much more than any of the 
other states’ open meeting statutes. See 
Note, Administrative Law-Freedom of In- 

formation, 49 Texas L. Rev. 764, fn. 1 
(1971). 
33 222 So. 2d 470 (2d D.C.A. Fla. 1969). 
347d. at 473. One reason to allow a broad 
application of the statute centers on the 
absence of any exceptions in the statute. 
The Senate rejected a proposed House of 
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Representatives amendment that would 
have excepted hearings involving indi- 
viduals charged with violations of law or 
regulations regarding employment. See 
Fla. S. Jour. 679 (June 1967); Fla. H. R. 
Jour. 959 (June 1967). Since the legislature 
specifically rejected these exceptions it 
can only be presumed that, aside from any 
constitutional exceptions, the legislature 
intended a broad application of the statute. 
See Note, Government in the Sunshine 
Promise or Placebo? 23 U. Fla. L. Rev. 361 
(1971). 

35 See also Laman v. McCord, 245 Ark. 
401, 432 S. W. 2d 753 (1968). 

36 Times Publishing Co. v. Williams, 222 
So. 2d 470, 474 (1st D.C.A. Fla. 1969). 

371d. at 473. The court left one narrow 
exception which falls outside the scope of 
the statute. The limited exception was the 
attorney-client relationship, where ethical 
obligations of the attorney conflict with the 
provisions of the statute. Id. 

38 Jd. A recent Florida decision attempt- 
ing to clarify the Sunshine Law was a 
2-1 decision by the Fourth District 
Court of Appeal in IDS Properties v. Town 
of Palm Beach, 279 So. 2d 353 (4th D.C.A. 
Fla. 1973). Five citizens were designated 
as an ad hoc planning committee who were 
to work with a zoning consultant to pro- 
duce a comprehensive zoning plan for the 
city. The committee was attacked for its 
failure to conduct public meetings and its 
refusal to notice the public or press of 
forthcoming meetings. Relying on Times 
Publishing, the court concluded thatthe ad 
hoc committee’s actions were forbidden 
by the statute in that planning aspects of 
zoning ordinances are one of the essential 
steps in the decision making process and 
that this step having been taken “in the 
dark” thereby tainted the entire zoning or- 
dinance. Id. at 358. Also the court refused 
to find any “government by delegation” 
exception in the statute and stated that “a 
public body cannot escape the application 
of the Sunshine Law by undertaking to 
delegate the conduct of the public busi- 


ness through an alter ego.” Id. at 359. See 
also Bigelow v. Howse, 291 So. 2d 645 (2d 
D.C.A. Fla. 1974) where the court held that 
a contract ratified by a legally constituted 
commission meeting did not breath life 
into the contract which was formulated by 
two of the commissioners on a fact-finding 
trip to Tennessee. But see [1971] Fla. 
Att'y Gen. Annual Rep. 525. 


39 224 So. 2d 693 (Fla. 1969). 

40 Td. at 698. 

41 Fla. Stat. § 286.011 (1971). 

42 224 So. 2d 693, 695-696 (Fla. 1969). 

437d. at 698. See also [1971] Fla. Att’y 
Gen. Annual Rep. 48. 071 Op. Att’y Gen. 
Fla. 58 (1971). In Hough v. Stanbridge, 278 
So. 2d 288 (3rd D.C.A. Fla. 1973), the 
Third District Court of Appeal extended 
the foreseeable action test to include 
members-elect of public boards, commis- 
sioners, agencies, etc. A year later a di- 
vided Florida Supreme Court in Town of 
Palm Beach v. Gradison, 296 So. 2d 473 
(Fla. 1974), broadened the Sunshine Law’s 
applicability to include a citizens’ plan- 
ning commission composed of private citi- 
zens, established by the town council 
which appointed the members. The major- 
ity of the court placed emphasis on the 
ordinary taxpayer's right to know how pub- 
lic decisions are formulated and his right to 
express his views and have them consi- 
dered in the decision-making process. Jus- 
tices Dekle and Roberts dissented stating 
that the Sunshine Law does not extend 
into private and civic meetings but is ap- 
= only to meetings of public offi- 
cials. 


44 245 So. 2d 38 (Fla. 1971). 

457d. at 41. 

46 231 So. 2d 34 (Ist D.C.A. Fla. 1970), 
rev'd 278 So. 2d 260 (Fla. 1973). 

47 Fla. Stat. § 286.011 (1971). 

48 931 “ - 34 (Ist D.C.A. Fla. 1970). 

491d. at 

50 Td. [1971] Fla. Att’ y Gen. An- 
nual Rep. 48, 56, where the Attorney Gen- 
eral has held Fla. Stat. § 286.011 not ap- 


plicable to the judicial branch of govern- 
ment or to legislative bodies performing 
quasi-judicial functions. But see Canney v. 
Board of Pub. Inst., 278 So. 2d 260 (Fla. 
1973). 

51 278 So. 2d 260 (Fla. 1973). 

527d. at 263-264. 

537d. at 265. 

54 278 So. 2d 260 (Fla. 1973). 

55 262 So. 2d 425 (Fla. 1972). See Com- 
ment, Government in The Sunshine: 
Another Cloud on the Horizon, 25 U. Fla. L. 
Rev. 603 (1973). 

56 Fla. Const. Art. 1, § 6 (1968). 

57. .except as otherwise provided in 
the constitution. . .Fla. Stat. § 286.011 (1) 
(1971). 

58 Bassett v. Braddock, 262 So. 2d 425 
426 (Fla. 1972). 

59 Comment, Government in The Sun- 
shine: Another Cloud on the Horizon, 25 
U. Fla. L. Rev. 603 (1973). 

60 Td. 

61 278 So. 2d 260 (Fla. 1973). 

82 See Canney v. Board of Pub. Inst., 231 
So. 2d 34 (1st D.C.A. Fla. 1970). 


83 This is evidenced by the large number 
of requests for Attorney General Opinions. 
See [1972] Fla. Att’y Gen. Annual Rep. 
550; [1972] Fla. Att'y Gen. Annual Rep. 
261; [1972] Fla. Att’y Gen. Annual Rep. 25; 
[1972] Fla. Att'y Gen. Annual Rep. 685; 
[1971] Fla. Att’y Gen. Annual Rep. 44; 
[1971)Fla. Att'y Gen. Annual Rep. 408; 
(1971) Fla. Att’y Gen. Annual Rep. 48; 
(1971] Fla. Att’y Gen. Annual Rep. 58; 
(1971]Fla. Att’y Gen. Annual Rep. 525; 
{1971]Fla. Att'y Gen. Annual Rep. 525; 
(1971] Fla. Att’y Gen. Annual Rep. ; 
(1971] Fla. Att'y Gen. Annual Rep. 
[1971] Fla. Att'y Gen. Annual Rep. 
{1971} Fla. Att'y Gen. Annual Rep. 
[1971] Fla. Att'y Gen. Annual Rep. 
[1971] Fla. Att’y Gen. Annual Rep. 
{1971] Fla. Att'y Gen. Annual Rep. 92. 

®4 See Note, Government in the Sun- 


shine: Promise or Placebo? 23 U. Fla. L. 
Rev. 361, 365 (1971). 


loans. 


“SBIC Directory” 


sending only $10. 


NEW PUBLICATIONS FROM FINANCIAL TECHNOLOGY 


“Loan Sources in the Federal Government” 

Are you eligible to receive government financial assistance for business or home buying purposes? If 
you should need such aid, in the form of a loan or loan guarantee, how and where can you apply? This 
booklet lists seven general categories of federal financing, including education, business, home and farm 
“Loan Sources in the Federal Government” is only $3 postpaid. 


Lists over 300 small business investment companies which lend money for 5 to 20 years to small 
businesses. Many will also buy shares. Gives SBIC NAME, ADDRESS AND CAPITAL SIZE. This book 
gives you the know-how to obtain long term financing for small businesses. Get your copy today by 


“Tax Havens - What They Are and How They Work” 
The monograph which gives a survey of tax havens around the world—countries with little or no taxes. 
Don’t select a tax haven without comparing what other tax haven countries have to offer. Only $5 postpaid. 


FINANCIAL TECHNOLOGY LIMITED 
23 River Road 
North Arlington, New Jersey 07032 
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65 See Note, Open Meetings Statutes: 
The Press Fights for the Right to Know, 75 
Harv. L. Rev. 1199, 1220-21 (1962); J. Lit- 
tle, Proposed Review of Florida’s ““Gov- 
ernment in the Sunshine Law” and Com- 
mentary (January 1973). 

86 See, e.g., Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (1) (a) (b) (1970). 

67 Fla. Stat. § 286.011 (1) (1971). 

88 See Times Publishing Co. v. Wil- 
liams, 222 So. 2d 470 (2d D.C.A. Fla. 1969); 
Board of Pub. Inst. v. Doran, 224 So. 2d 693 
(Fla. 1969). It is possible that the 
legislature’s intent was to leave to the 
courts the application of the statute. This 
unlikely result, however, leads to chaos 
and confusion. Due to the difficult times 
that the legislature had in attempting to 
pass the statute, the present language is 
probably a compromise, with no clear in- 
tent stated. See Fla. S. Jour. 103 (April 
1961) and Fla. S. Jour. 125 (April 1961). 

6° But see, Fla. Stat. § 286.011 (1) (1971). 
(constitutional exception) 

7 Unlike the Congress of the United 
States, it is impossible in Florida to deter- 
mine any legislative intent. The Florida 
Senate and House Journals list votes, bills 
and procedural matters rarely ever includ- 
ing any floor debate or committee reports. 

71 See, e.g., Del. Code Ann. tit. 29 § 5109 
(Supp. 1968); Utah Code Ann. § 52-4-2 
(1970). 

72 See, e.g., Ind. Ann. Stat. § 57-601 
(1961); Utah Code Ann. § 524-1 (1970). 
Even with these statements of public pol- 
icy, the courts may hold that since the 
enumeration clause is drafted more nar- 
rowly than the policy clause, it controls. 

73 See, e.g., Wash. Rev. Code Ann. § 42: 
32,010 (1961); Hawaii Rev. Laws § 92-1 (1) 
(1968). 

741d. 

75 Governor Reubin O’D. Askew has 
asked the Florida Attorney General for an 
opinion as to Fla. Stat. §286.011 applicabil- 
ity to just such committees and organiza- 
tions. Op. Att’y Gen. Fla. (1973). 

78 See, e.g., Wash. Rev. Code Ann. §42: 
32.010 (1961); Hawaii Rev. Laws § 92-1 (1) 
(1968). 

77 See Turk v. Richard, 47 So. 2d 543 
(Fla. 1950). 

78See Times Publishing Co. v. Wil- 
liams, 222 So. 2d 470 (2d D.C.A. Fla. 1969). 

79 See Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (1) (a) (1970). 

8° See Note 75 supra. 

81 See Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (1) (b) (1970). 

82 992 So. 2d 470 (2d D.C.A. Fla. 1969). 

83 The Florida statute has no limited ex- 
ceptions and is applicable to all meetings 
unless otherwise provided in the state 
constitution. See Fla. Stat. § 286.011 (1) 
(1971). The Florida courts may have also 
created some judicial exceptions but again 
this only has resulted in a dependence 


upon judicial legislation, which often 
leads to confusion. See Bassett v. Brad- 
dock, 262 So. 2d 425 (Fla. 1972). But see 
Canney v. Board of Pub. Inst. 278 So. 2d 
260 (Fla. 1973). 

84 See, e.g., N. M. Stat. Ann. § 5-6-17 
(1966). 

851d. 

86 See, e.g., N. M. Ohio Rev. Code Ann. § 
121-22 (Page 1969); Minn. Stat. Ann. § 
10.41 (1967). 

87 See e.g., Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (2) (1970). 

88 See, e.g., N. J. Rev. Stat. § 10:4-4 
(Supp. 1970). 

89 See, e.g., Cal. Gov't Code § 54957 
(West 1966). 

8° See Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (2) (a) (1) (1970); Ark. Stat. Ann. § 
6-602 (1956), as amended (Supp. 1969); 
Cal. Gov’t Code § 54957 (West 1966); see 
also Wiggins 21-22. See also Note 13 supra. 

91 See, e.g., Cal. Gov't Code § 54957 
(West 1966). 

82 See Note 87 supra. 

83 See Note 88 supra. 

94 See Note 84 supra. 

®5See Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (2) (d) (1970). 

96 See Canney v. Board of Pub. Inst., 231 
So. 2d 34, 39 (Ist D.C.A. Fla. 1970). rev’d 
278 So. 2d 260 (Fla. 1973). 

97 See IDS Properties v. Town of Palm 
Beach, 279 So. 2d 353 (4th D.C.A. Fla. 
1973). 

9s See Fla. Stat. § 286.011 (1971). See 
also (1971) Fla. Att’y Gen. Annual Rep. 
482, (1971) Fla. Att’y Gen. Annual Rep. 48. 
But see Hough v. Stanbridge, 278 So. 2d 
288, 290-291 (3d D.C.A. Fla. 1973). 


99 See Ark. Stat. Ann. § 6-604 (1956) as 
amended (Supp. 1969); Cal. Gov’t Code § 
54956 (West 1966); Mass. Gen. Laws Ann. 
ch. 34 § 9F (Supp. 1970); Pa. Stat. Ann. tit. 
65 § 253 (1959); Tex. Rev. Civ. Stat. Ann. 
art. 6252-17 (3) (1970). In some states that 
do not have notice requirements in their 
open meeting statute, the courts have 
found that implied notice requirements at- 
tach. See Hamrick v. Town of Albertville, 
219 Ala. 465, 122 So. 448 (1929). 

100 See Pa. Stat. Ann. tit. 65 § 253 (1959). 

101 Jd. 

102 See Ark. Stat. Ann. § 6-604 (1956) as 
amended (Supp. 1969). 

103 Tex. Rev. Civ. Stat. Ann. art. 6252-17 
(3) (1970). 

104 Jd. 

105 

106 See Note, Open Meeting Statutes: 
The Press Fights for the Right to Know, 75 
Harv. L. Rev. 1199 (1962). 

107 See, e.g., Fla. Stat. § 286.011 (1971); 
Cal. Gov’t Code § 54959 (West 1966). 

108 See, e.g., N. J. Rev. Stat. § 10:4-5 
(Supp. 1970). 

109 See, e.g., Fla. Stat. § 286.011 (1971); 


Cal. Gov't Code § 54960 (West 1966). 

110 Fla. Stat. § 286.011 (2) (3) (1971). 

111 Fla. Stat. § 286.011 (3) (1971). A viola- 
tion of the Sunshine Law is amisdemeanor 
of the 2nd degree punishable as provided 
in Fla. Stat. 775.082 (1971) and Fla. Stat. 
775.083 (1971). These statutes define the 
punishments of a misdemeanor of the 2nd 
degree as a term of imprisonment in the 
county jail not to exceed 60 days and/or a 
fine of $500. 

112F .g., Tex. Rev. Civ. Stat. Ann. art. 
6252-17 (4) (1970); In Fla. [1971] Fla. Att’y 
Gen. Annual Rep. 48, 53-54. The attorney 
general seems to feel that the Florida 
courts have engrafted the scienter re- 
quirements onto the criminal penalties. 

113 See [1972] Fla. Att'y Gen. Annual 
Rep. 261; [1971] Fla. Att'y Gen. Annual 
Rep. 223. 

114 See Note 110 supra. 

115 Id. 

116 The Florida statute does indirectly 
provide for such a remedy but the courts 
have applied sucha remedy judicially. See 
IDS Properties v. Town of Palm Beach, 
279 So. 2d 353 (4th D.C.A. Fla. 1973); City 
of Lexington v. Davis, 310 Ky. 751, 221 
S.W. 2d 659 (Ct. App. 1949). 

117 Also should a court invalidate an ac- 
tion simply because at some earlier stage 
of the proceeding a violation of the statute 
occurred? What effect does subsequent 
ratification by a lawful open meeting have 
on a prior unlawful action? Answers to 
these questions were partially given by the 
Fourth District Court of Appeal in IDS 
Properties v. Town of Palm Beach, 279 So. 
2d 353 (4th D.C.A. Fla. 1973). 

118 See Note, Open Meeting Statutes: 
The Press Fights for the Right to Know, 75 
Harv. L. Rev. 1199, 1212-1215 (1962). 

119 See Note 110-111 supra. 

120 For a discussion of the detrimental 
value of the invalidation remedy see Cross 
45-46. 

121 See Note 108 supra. Inall the Florida 
cases except Properties, the petition- 
ers have used the injunction remedy. See 
Note 31 supra. 

122 See Note 107 supra. 

123 See Joseph Little’s proposal: § 286.04 
(4), J. Little, Proposed Revision of 
Florida’s “Government in the Sunshine 
Law” and Commentary, January 1973. 

124 Ark. Stat. Ann. § 6-603 (1956) had 
previously provided for removal from of- 
fice but has since dropped this remedy in 
the 1969 revision of the Arkansas statute. 

125 See Note 117 supra. 

126 See Note 123 supra. Removal may 
present problems if criminal sanctions are 
no longer imposed. Court actions, how- 
ever, can still be brought against persons 
with the result being no criminal penalties 
after the first conviction and removal from 
office after the second. 

127 See Note 123 supra. 


Articles for the Journal 


The Journal seeks to inform the Bench and Bar of Florida about all phases of the 
programs of The Florida Bar and to serve as a Clearing house of fact and opinion 
pertaining to the administration of justice and the legal profession. Readers are invited to 
submit manuscripts of general interest on areas of legal specialty and current issues. 

Articles should not be more than 4,000 words or 12 pages of manuscript, double- 
spaced. The typewritten original and one carbon copy should be sent. All articles will be 
carefully reviewed but no guarantee can be made regarding publication or return. 
Publication of contributed articles does not necessarily imply endorsement in any way 


of the views expressed therein. 


THE FLORIDA BAR JOURNAL 


if 
j 
ieee 
| 
| 
| 
= 


Senator Sam Ervin 
Speak YLS Convention 


Former U.S. Senator Sam Ervin 
will speak during the Third Annual 
Convention of The Florida Bar 
Young Lawyers Section March 7-8 at 
Sheraton Towers in Orlando. He 
will address the expected 1,000 
young lawyers and their guests dur- 
ing the concluding banquet March 
8. 

Young Lawyers President Richard 
H. Adams, Jr., said the 1975 YLS 
convention promises to be equally 
impressive as the two highly suc- 
cessful ones of 1973 and 1974. 

Registrants will be eligible to win 
two tickets to a luxury air-sea 
Mediterranean vacation. This two- 
week trip includes visits to Spain, 
Monaco, Italy, Tunisia, and Yugos- 
lavia with sightseeing tours and 
spectacular nightlife. 


A repeat of the popular General 
Practice Section’s seminar on the 
pragmatic aspects of the practice of 
law, covering tactical and practice 
tips in everything from bankruptcy 
to mechanics’ liens, has been 
scheduled. 

Psychologists have been invited 
to conduct a panel discussion on 
Transactional Analysis and Law, 
discussing applications of TA in un- 
derstanding and evaluating clients, 
witnesses and juries. 

The latter program will be fol- 
lowed by a select group of circuit 
and appellant judges who will can- 
didly discuss the most frequent 
courtroom errors committed by 
young lawyers. 

Another program, “The 
Economics of Practicing Law” will 
discuss costs involved in efficiently 
operating a law firm or one-man of- 
fice. 

A series of social events have been 
planned, including an informal bar- 
beque and dance at Sea World near 
the convention site. The entire en- 
tertainment park will be open to 
conventioners only. 

All active committees of the sec- 
tion will meet during the convention 
and will be open to all persons in- 
terested in working with the com- 
mittee. 

“Every effort has been made to 
keep the cost of the convention to a 
minimum,” Adams said. “I estimate 
that a lawyer and spouse can stay for 
two nights at the convention hotel 
and attend every function for a total 
of $125,” he said. 


Registration fee is $25 and ticket 
costs are indicated on the form 
below. Law students, the judiciary, 
and others are invited to attend 
along with members of the section. 


Registration may be made by return- 
ing the form below. Hotel reserva- 
tions should be made by returning 
the appropriate form also printed on 
this page. 


Registration Form 


YOUNG LAWYERS SECTION THE FLORIDA BAR 
Third Annual Convention 


March 7-8, 1975 
Sheraton-Towers Hotel, Orlando 


Spouse's first name: 


Address: 


Firm: 


Please indicate number tickets needed: 
—__—Registration 
_____Annual Banquet 
Luncheon 
____Barbeque & Dance at Sea World 
Brown Baggers’ Barbeque Lunch 
Total Remitted: 


Check one: 
Member YLS Board 
Past YLS Board 
____YLS Committee 
Florida Bar Staff 
—____Law Student 
—____Judiciary 


Make check payable to The Florida Bar. Mail to Debbie Ginn, The Florida Bar, Tallahassee, 


Florida 32304. 


HOTEL RESERVATION FORM 


Sheraton-Towers Hotel 
5780 Major Bivd. 

Orlando, Florida 32805 
Attn: Reservation Manager 


Please reserve the following accommodations for me for The Young Lawyers Section Con- 


vention, March 7-8, 1975: 


Single (one person) 


$20.00 $24.00 


Name 


Double (two persons/two beds) 


______One bedroom 
suite 


Address 


City 


Zip Code 


Will Arrive On: Date 


Time 


Time 


Will Depart On: Date 


600 P.M. 0 Guarantee arrival 0 


All reservations will be held until 6:00 P.M. 
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Saving and Loan Interests 

Reference is made to your letter 
of June 20, 1974, submitting ques- 
tions for consideration by the 
Committee on Standards of Judi- 
cial Conduct. 

There are nine members of this 
committee. Seven of them have 
rendered opinions on your re- 
quest. One member is out of the 
country, and I, due to our long as- 
sociation and friendship, have re- 
cused myself and do not express 
any opinion. I merely report to 
you the opinions expressed by the 
other members. 

In re your Paragraph 1), five 
members expressed the opinion 
that being a member of an advis- 
ory board of a federal savings and 
loan association is in conflict with 
Canon 5 C (2); two members 
found no conflict. 


One member finds no conflict 
with any of the questions raised 
by you, and that you should not be 
required to resign from any capac- 
ity, or divest yourself of any stock 
or interest. 

As to Paragraphs 2), 3), and 4), 
six members of the committee 
suggest that Canon 5 C would re- 
quire resignation of your corpo- 
rate capacity only; however, they 
suggest that your attention be in- 
vited to Canon 5 C (1): 

“A judge should refrain from fi- 
nancial and business dealings that 
tend to ... involve him in fre- 
quent transactions with lawyers 
or persons likely to come before 
the court on which he serves.” 

As to Paragraph 5), no conflict 
with Canon 5 C (2) is suggested in 
your involvement in the limited 
partnership and the retention of 
your interest therein is proper. 
However, it was suggested that 
the admonition concerning trans- 
actions with lawyers is likewise 
applicable. 

The committee further respect- 


fully suggested that the conclud- 
ing paragraph of the Code of Judi- 
cial Conduct pertaining to the ef- 
fective date of compliance with 
Canon 5 be called to your atten- 
tion. That is, a judge would have 
until September 30, 1975, to bring 
himself in strict compliance with 
Canon 5. 


Inquiry: 

A circuit judge, formerly a 
member of a law firm, has 
received an appointment to the 
circuit bench. Under his 
contractual arrangements with 
the firm, which are standard for all 
of the firm members, he is entitled 
to termination payments for his 
interest in the firm, computed ona 
predetermined formula which 
fixes the amount of this interest at 
the date of termination. Said 
amount is payable in cash or in 
installments over a period of time, 
but in either event, the total sum 
payable becomes fixed at the date 
of termination and constitutes an 
immediate and full release of his 
interest in all future earnings 
profits, or any other financial 
interest in the firm, or its 
retirement plan. 

He asks whether it is ethical for 
him to receive his termination 
payments in five annual 
installments, and, if so, should he 
recuse himself in matters being 
handled by his former firm. 


Response: 

We are of the opinion that 
receiving said predetermined 
amount in annual installments by 
the judge is permissible under the 
Code and imposes no obligation 
per se upon the judge to recuse 
himself from matters being 
handled by his former firm. 


Inquiry: 
The County Alcohol and Drug 


Council has asked me to become a 
member of its board of directors. 
This is a private corporation 
which was established for work in 
the field of alcohol and drug 
rehabilitation. The brochure of 
the organization is enclosed. 

I am very much interested in 
working to whatever degree 
possible in this field, but am 
reluctant to accept any position on 
any board, if it can be considered a 
breach of judicial ethics; I would 
appreciate your advice and 
opinion as to whether it would be 
proper for me to accept a position 
on its board of directors. 


Response: 

A majority of the committee is of 
the opinion that it would be 
proper for you to accept a position 
on the board of directors. This 
opinion presupposes that the 
demands on your time, and 
probability of conflicts of interest 
are not substantial. 


Inquiry: 

From time to time I am called 
upon to perform wedding 
ceremonies, sometimes at great 
personal sacrifice, such as an 
evening ceremony a_e great 
distance from my home or a 
weekend which interferes with 
my golf dates. 

Usually the parties offer some 
monetary remuneration. I would 
say the average is about $25. Am I 
permitted to accept same or in the 
alternative can I accept same and 
turn it over to a charity of my 
choice? Naturally, I prefer the 
adage that charity begins at home, 
but I await your advice. 


Response: 

The performance of wedding 
ceremonies and acceptance of 
compensation for this personal 
service is permissible under our 
Code of Judicial Conduct; 
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however, this activity is subject to 
restrictions, i.e.: 

Compensation should not 
exceed a reasonable amount, nor 
should it exceed what a person 
who is not a judge would receive 
for the same service. 

Public Reports: A judge should 
report the date, place, and nature 
of any activity for which he 
received compensation, the name 
of the payor and the amount of 
compensation so received. The 
report should be made at least 
annually and should be filed as a 
public document in the office of 
the clerk of the court on which he 
sits or other office designated by 
rule of court. 

I think your inquiry is 
specifically covered by Canon 6 of 
the ABA Code of Judicial 
Conduct. 


Inquiry: 

For some years I have served as 
an officer in the National Guard of 
Florida and as a reserve officer of 
the Army. My present assignment 
is as the Staff Judge Advocate of 
the Alternate Command 
Headquarters of the Florida Army 
National Guard. I see no conflict 
normally, between my reserve 
assignment and my duties as a 
circuit judge of the State of 
Florida. 


A situation has arisen whereby 
it would be possible that I would 
be ordered to active duty on a 
temporary basis and assigned by 
the military to make an 
appearance as a Staff Judge 
Advocate on behalf of the Army as 
counsel in a federal court 
proceeding. An examination of 
the Code of Judicial Conduct 
leads me to the conclusion that it 
would be improper for me to make 
an appearance in a state court. 
The question that I would pose to 
you and your committee of the 
Conference of Circuit Judges is 
directed at whether or not there 
would be anything improper or in 
violation of the Code of Judicial 
Conduct for such an appearance 
in a federal court proceeding. 

Were I to make such an 
appearance, it would be on 
appropriate orders as an officer of 
the military and as a member of 
the Judge Advocate General’s 
Court. 


Response: 
A majority of the committee 
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found no conflict in your 
appearing as a Staff Judge 
Advocate representing the Army 
in a federal court proceeding, 
provided that the assignment and 
duties involved did not interfere 
with the proper performance of 
your duties as a circuit judge. 

However, one member of the 
committee interpreted your letter 
as indicating that your appearance 
“as a Staff Judge Advocate on 
behalf of the Army as counsel in a 
federal court proceeding” is in 
conflict with Canon 5F, which 
provides that a judge should not 
practice law. 

Further, this member points out 
that Canon 5G provides in part 
that a judge should not accept 
appointment to a governmental 
position “that is concerned with 
issues of fact or policy on matters 
other than the improvement of the 
law, the legal system or the 
administration of justice.” 

This member felt that unless 
you were ordered to serve in this 
capacity and were unable to be 
relieved of the assignment, then 
your activities would be in 
conflict with Canon 5F and G. 


Response: 

Reference is made to your 
inquiry as to whether there was 
any impropriety in your holding 
title to real estate as trustee for the 
use and benefit of yourself, your 
father and some friends. 

A majority of the committee 
find this ownership permissible 
provided the “friends” are not 
lawyers. 

Two members of the committee 
recited the language of Canon 5D: 

““...a judge should not serve 
as...trustee...except for the 
trust...of a member of his 
family.” 

It is their opinion that the canon 
contemplates a familial trust only 
and not one where friends and 
members of the family would be 
jointly involved. 

We compliment you for raising 
the question. Should you feel 
there is merit to the minority 
opinion, you have _ until 
September 30, 1975, to resolve 
the question. 

GUNTER STEPHENSON 
Chairman 

Committee on Standards 
of Judicial Conduct 
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Did That Airplane Affect Admiralty? Executive Jet and Its Aftermath 


MOSELEY 


Admiralty jurisdiction has been 
considered by many as a some- 
what constant factor. Constantly 
confusing! 

The history of admiralty juris- 
diction is less than accurate and 
its precise scope “is nota matter of 
obvious principle.”! Briefly, the 
jurisdiction over subject matter 
was formulated in the Colonial 
Vice-admiralty Courts that drew 
upon English and Continental 
sources.? After the Revolutionary 
War this system gave way, and the 
empowerment of the courts of the 
United States to administer the 
maritime law was derived from 
the constitutional language ex- 
tending the “Judicial Power of the 
United States” to “all cases of ad- 
miralty and maritime juris- 
diction.”* Further, in Section 
9 of the Judiciary Act of 1789, 
Congress implemented the con- 
stitutional grant effecting the so- 
called “saving clause.” 

Into this background, why 
should the airplane intrude? Was 
it not enough that the airplane had 
challenged the field of maritime 
transportation and commerce? 
Was it not sufficient that the air- 
plane had all but made extinct 
passenger ocean liners and that it 
had dramatically modified the 
concepts of naval warfare? This 
would seem to be enough, but 
with the advent of Executive Jet 
Aviation v. City of Cleveland, 
the legal concept of flight was 
once again entwined with 
maritime matters. Now it ap- 


James F. Moseley is a partner in the firm of 
Toole, Taylor, Moseley & Milton in Jack- 
sonville. He is a graduate of The Citadel 
and the University of Florida College of 
Law. He presently serves as president- 
elect of the Jacksonville Bar Association 
and is serving his second year as chairman 
of The Florida Bar Committee on Admi- 
ralty and Maritime Law. The committee 
plans to continue this column quarterly. 


peared that the airplane had mod- 
ified or affected the admiralty and 
maritime jurisdiction. Or had it? 


Before the Flight of 
Executive Jet 


The basic maritime thought in- 
terpreting the maritime tort juris- 
diction was that such jurisdiction 
would depend and be established 
on locality alone. This traditional 
concept was clearly expressed in 
The Plymouth.® At page 36 
the Court stated: 


The jurisdiction of the admiralty does not 
depend upon the fact that the injury was 
inflicted by the vessel, but upon the 
locality--the high seas, or navigable waters 
where it occurred. 


This was undoubtedly a hold- 
over from the English “locality” 
rule. In spite of drastic modifica- 
tion by statute, such as the Admi- 
ralty Extension Act,” the courts 
continued to concern themselves 
with “locality.” For example, in 
Victory Carriers, Inc. v. Law,’ the 
Supreme Court of the United 
States stated “the historical view 
of this Court has been that the 
maritime tort jurisdiction of the 
federal courts is determined by 
the locality of the accident and 
that maritime law governs only 
those torts occurring on naviga- 
ble waters of the United States.” 

Preliminarily, one must factu- 
ally inquire as to what is naviga- 
ble? In defining “navigable wat- 
ers,” the admiralty jurisdiction 
has extended to all waters, salt or 
fresh, with or without tides, 
natural or artificial which are in 
fact navigable in interstate or 
foreign water commerce, whether 
or not the occurrence or transac- 
tion that is the subject matter of 
the suit is confined to one state. 
Genesee Chief v. Fitzhugh® The 
EAGLE,’® and see also The 
DANIEL BALL." 


The definition of navigability is 
an issue that is very much alive in 
the 20th century. This issue is re- 
flected in much current litigation. 
Definitions surrounding naviga- 
bility are important as are set forth 
in two Florida cases, to-wit: U.S. 
v. Moretti!® and U.S. v. Under- 
wood.'8 

Over the years, however, there 
was some doubt concerning the 
absolute applicability of the local- 
ity doctrine. The thought grew 
that perhaps there was a necessity 
for a maritime activity to manifest 
itself in connection with a mere 
locality. 

The Supreme Court of the U- 
nited States was confronted with 
the issue as to whether there 
should be a “locality plus” test, 
but did not resolve the issue. 
Subsequently, the lower courts 
were required to decide cases in- 
volving borderline matters. These 
cases were discussed by the court 
in Executive Jet, to-wit: 
Longshoreman on pier struck by 
sling from ship, knocked into 
water - no_ jurisdiction;'5 
longshoreman working on deck of 
vessel struck by hoist, knocked 
into pier - jurisdiction existed.'® 

As new matters presented 
themselves, however, some lower 
federal courts began innovating 
and interpreting so as to require 
“locality plus,” i.e., a maritime ac- 
tivity. In Chapman v. City of 
Grosse Pointe Farms,‘7 the court 
of appeals denied jurisdiction 
since neither locality nor a rela- 
tionship between the wrong plus 
“some maritime service, naviga- 
tion or commerce on navigable 
waters” existed. This ruling was 
followed in the subsequent case 
of Gowdy v. U.S."8 


Another step was Peytavin v. 
Government Employees Insur- 
ance Company.'® The Court of 
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Appeals for the Fifth Circuit 
held plaintiff's claim for damages 
(for whiplash injuries that he al- 
legedly sustained in a rear-end 
automobile collision that occur- 
red while he was in his au- 
tomobile stopped upon a floating 
pontoon at a ferryboat landing 
while awaiting the boarding of the 
ferryboat) was not properly within 
the jurisdiction of admiralty since 
it lacks substantial connection 
with maritime activities of in- 
terest. The court stated that ad- 
miralty jurisdiction in the federal 
court was predicated upon the 
need for a uniform development 
of the law governing the maritime 
industries and thus where there is 
no maritime activity or interest, 
tort jurisdiction must fail. 

But clarity was lacking since the 
aforementioned Victory Carriers 
v. Law,?° made it appear that 
perhaps nothing had been 
changed at all and perhaps the in- 
novation requiring a maritime 
nexus was not a requirement. 

During this period of uncer- 
tainty came an influx of admiralty 
cases involving aircraft. Choy v. 
Pan-American Airways Com- 
pany?! applied the Death on 
the High Seas Act in cases of air- 
craft. Even personal injury causes 
of action from airplane accidents 
occurring over navigable waters 
were held cognizable in admi- 
ralty, once again courts relying 
upon the locality. Notarian v. 
Trans World Airlines, Inc.?? 
Eventually the “locality alone” 
rule evolved in aviation cases. 
Weinstein v. Eastern Airline, 
Inc.*8 

Thus the stage was set for a 
basic question: Whether “locality 
alone” in maritime cases (regard- 
less of whether vessel or aircraft) 
is the criterion for admiralty juris- 
diction. Then came the flight of 
Executive Jet. 


The Flight 


On July 28, 1968, a jet aircraft 
owned by Executive Jet Aviation, 
Inc., departed Cleveland, 
Ohio, on a charter flight for Port- 
land, Maine, with only crew- 
members aboard. The flight was 
scheduled to pick up passengers 
at Portland, Maine, for a return 
flight to White Plains, New York. 
The plane took off from the Burke 
Lakefront Airport in Cleveland 
adjacent to Lake Erie. The plane 


flushed some seagulls and mid- 
way down the runway the plane 
ingested them with a resulting 
loss of power. The plane, in a 
semi-stalled condition, de- 
scended back to the runway, 
struck the airport perimeter fence, 
then a pickup truck, and finally 
settled just off the runway less 
than a thousand feet into Lake 
Erie. There were no personal in- 
juries, but the plane was a total 
loss. 

In order to attain jurisdiction in 
federal court against the United 
States under the Federal Tort 
Claim Act, the Federal Air Traffic 
Controller, the City of Cleveland 
as owner and operator of the air- 
port, and the airport manager, 
federal admiralty jurisdiction™4 
was sought. The District Court 
held the suit not cognizable in 
admiralty and dismissed for “lack 
of subject matter jurisdiction.” 
The Court of Appeals for the Sixth 
Circuit affirmed. 

The Supreme Court of the U- 
nited States affirmed, holding that 
to have admiralty jurisdiction 
there must be: (1) The locality of 
the tort occurring must be on 
navigable water; (2) There must 
be a relationship between the 
wrong, and: (a) maritime service, 
(b) navigation, or (c) commerce on 
navigable waters. In defining the 
relationship to the navigable 
water, the Court did not give pre- 
cise definition to the maritime 
nexus. However, what is 
“maritime service” was discussed 
in terms of longshoremen and 
stevedores in cases, traditionally 
maritime activities. The Supreme 
Court stated that matters where 
injury or damage occurred on or in 
navigable water, but not related to 
historical concepts of maritime 


are not for the admiralty jurisdic- 
tion. The Court stated that the fol- 
lowing cases were an improper 
mechanical application of juris- 
diction and, therefore, no longer 
the law, to-wit: (1) a swimmer in- 
jured by a surfboard; (2) a water 
skier injured; (3) a piece of 
machinery dropped into the water 
by land-based crane and is dam- 
aged; (4) plane crash in Atlantic 
Ocean during flight between 
Florida and British Indies. 

Further, the Supreme Court 
stated “we need not decide today 
whether an aviation tort can ever, 
under any circumstances, bear a 
significant relationship to tradi- 
tional maritime activity to come 
within admiralty jurisdiction in 
the absence of legislation.” The 
Court gave an example where it 
could be argued that a trans Atlan- 
tic flight may be within the juris- 
diction. 

The Court initially held that 
there must be the maritime rela- 
tionship, and secondly, went to 
the issue of whether the instant 
case of an airplane falling in 
navigable water has such a rela- 
tionship. It is to the former ques- 
tion that we now turn our atten- 
tion for a review of cases since 
Executive Jet. 


The “Landing” and Its Aftermath 


Executive Jet is no different 
from other flights. Most problems 
begin afterwards. The confusion, 
delays, inconvenience incurred 
after a flight seem similar to the 
difficulty involved in the applica- 
tion of the rule. A review of the 
non aviation cases decided since 
Executive Jet reveals the follow- 
ing holdings, to-wit: 

(1) Adams v. Montana Power 
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Co.,** plaintiffs decedent was 
drowned when his small boat cap- 
sized in the discharge from a Mon- 
tana Power Company dam in the 
Missouri River. The action was 
dismissed for want of jurisdiction 
on the basis that although the 
Missouri River was “navigable” 
the court refused admiralty juris- 
diction when the damage resulted 
during the course of recreational 
activities. 

(2) Luna v. Star of India, ** 
plaintiff sought damages for per- 
sonal injury when she slipped and 
fell on the stairway aboard 
defendant’s 19th century vessel 
used as a floating museum, on 
navigable waters. The court de- 
nied defendant’s motion to dis- 
miss and stated that admiralty tort 
jurisdiction is not based solely on 
location, although the locality is 
property used to exclude torts oc- 
curring on land. To establish ad- 
miralty jurisdiction there must be 
a relationship between the wrong 
and some maritime service. The 
19th century sailing ship perma- 
nently moored as a floating 
maritime museum was a vessel 
and accidents occurring on board 
have a sufficient maritime nexus 
to satisfy the “locality plus” doc- 
trine. 

(3) Kaiser v. Travelers Insur- 
ance Company,?" arose from the 
death of plaintiffs son who was 
killed in a water skiing accident. 
The death occurred on a tributary 
of Lake Ponchitrain, a navigable 
body of water, and the court held 


“the accident in suit constitutes a 
maritime tort giving original 
jurisdiction to the United States 
District Court within the meaning 
of Rule 9(h).” 

(4) Watson v. D/S A/S IDAHO,”8 
a longshoreman was injured on a 
pier due to a defect in a mobile 
crane owned and operated by the 
longshoreman’s employer, the 
stevedore. Summary judgment on 
jurisdictional grounds was 
granted in favor of the shipowner. 

(5) Kelly v. Smith,?® plaintiffs 
sustained injuries while they 
were engaged as deer poachers. 
They were fired on by defendants 
on a private hunting preserve on 
an island in the Mississippi River. 
The plaintiffs were in a boat at the 
time of the shooting. The court 
held that the maritime locality 
alone is not sufficient to maintain 
maritime jurisdiction and the 
wrong must bear a significant re- 
lationship to the maritime activ- 
ity. The court further held that 
rifle fire which was directed from 
shore at small vessels on a major 
commercial artery and which in- 
jured a person presented a suffi- 
cient danger to maritime com- 
merce for federal courts to assume 
jurisdiction. 

(6) State of Maryland v. 
Amerada Hess Corp.* This action 
by the State of Maryland to re- 
cover for the pollution of waters of 
Baltimore Harbor steming from 
the rupture of an oil line transfer 
between defendant’s vessel and 
codefendant’s plant. The court 
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held that there was admiralty 
jurisdiction. The court stated that 
Executive Jet did not reject the 
locality test for jurisdiction in ad- 
miralty cases but merely held it to 
be insufficient in claims arising 
from airplane accidents or a “per- 
verse or casuistic borderline situ- 
ation.” 

(7) Rubin v. Power Authority of 
State of New York.*! Action was 
brought against operators of a 
generating plant for death of di- 
vers who were diving in a navig- 
able river for the purpose of relaxa- 
tion. The divers were drawn into 
water intakes and drowned. The 
defendant’s motion was granted 
despite the maritime locality by 
the court holding that the matter 
was not within admiralty jurisdic- 
tion, since there was no connec- 
tion to “maritime activity.” 

(8) Oppen v. Aetna Insurance 
Co.*2 Owners of a private pleasure 
boat sustained physical damage 
while in contact with an oil slick 
connected with an oil spill disas- 
ter. Plaintiffs were awarded com- 
pensation for physical damage to 
vessel, but did not recover for a 
loss to navigation rights. The 
court held that in addition to the 
locality test to establish jurisdic- 
tion there must be significant rela- 
tionship to traditional maritime 
activities. 

(9) Crosson v. Vance* predi- 
cated its decision upon Executive 
Jet and held that in a water skiing 
accident occurring on a navigable 
tributary to the Chesapeake Bay 
that the complaint for personal in- 
juries in admiralty should be dis- 
missed for want of jurisdiction. 

(10) Whittington v. Sewer Con- 
struction Co.* The district court 
granted defendant’s motion to 
dismiss for want of jurisdiction 
where plaintiff, who was working 
as a laborer demolishing a bridge, 
fell while he was being lowered 
by a winch line to a barge moored 
in a navigable stream. There was 
not a significant relationship to 
admiralty activity. 


(11) Onley v. South Carolina 
Electric & Gas Co.** Suit was 
brought against the utility com- 
pany to recover for plaintiff's in- 
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jury sustained when he struck a 
submerged boat ramp after diving 
from a dock in a navigable lake. 
The court of appeals affirmed the 
defendant’s summary judgment 
since the plaintiff did not satisfy 
the “maritime nexus” require- 
ment of the traditional maritime 
activity of Executive Jet. 

(12) St. Hilaire Moye v. 
Henderson.** A motorboat pas- 
senger brought suit against the 
owner of the boat and operator for 
personal injuries. Court held re- 
gardless of the size or activity of 
boat on navigable water, it is still 
traditional maritime activity. 

(13) Powers v. Bethlehem Steel 
Corp.*’ Plaintiff was a pile driver 
employed by Bethlehem Steel. 
While plaintiff was on a raft 
owned by subcontractor, he was 
injured during repairing of pil- 
ings. The court held raft not ves- 
sel, and found nothing in occupa- 
tion or circumstances of accident 
that invoke law of admiralty. 

(14) Jiles v. Federal Barge 
Line.** Plaintiff was painting a 
vessel that was formerly a steam- 
boat, but had its shaft, wheels, 
rudder and engine removed. 
Plaintiff fell from ladder. Held, 
insufficient maritime contracts 
between alleged wrong and tradi- 
tional maritime activity. 

(15) Gypsum Carriers v. Union 
Camp Corp.*® arose from a vessel 
collision with a railroad bridge. 
The vessel owner filed a third 
party complaint and cross-claim 
against Union Camp and the dis- 
trict court granted Union Camp’s 
motion to dismiss for lack of ad- 
miralty jurisdiction. The court of 
appeals in reversing the district 
court held among other things that 
“the holding in Executive Jet, as 
indicated from the. . .language of 
the opinion is confined of course 
to aircraft.” The court thereupon 
stated, however, that both 
Executive Jet and Peytavin v. 
Government Employees Insur- 
ance Company represent a depar- 
ture from application from the 
strict locality rule. The court 
stressed the substantial connec- 
tion between the tort and 
maritime activity as the realistic 
criterion. 


(16) Smith v. U.S.” U.S. Corps 
of Engineers was conducting 
levee project on east side of Lake 
Okeechobee through numerous 
contractors and subcontractors. 


Underwater blasting was neces- 
sary to break up rock that was used 
for construction of levee. Two 
barges were outfitted for power 
drilling into the lake bottom into 
which dynamite charges could be 
dropped. Explosion and injury to 
all plaintiffs occurred while afloat 
in act of blasting. One party de- 
fendant raised lack of subject mat- 
ter jurisdiction. There was no con- 
tention that waters were not 
navigable or workers were not 
seamen. Held, maritime locality 
and a relationship between 
marine blasting and traditional 
maritime activity satisfy the re- 
quirements listed in Executive Jet 
Aviation. 

From a review of the foregoing 
cases, one can see that the holding 
in Executive Jet did not provide 
any instantaneous solution or def- 
inition for determining jurisdic- 
tion. It appeared that the courts 
were going in the direction of 
Executive Jet, with or without that 
holding. 

The holding of Executive Jet 
and the aftermath point out the 
need to consider more closely the 
issue of jurisdiction and the im- 
pact of the maritime transaction as 
opposed to what was so often 
done before by merely question- 
ing, “where did it happen?” O 
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Trends In No-Fault—No-Responsibility Divorce 


In Kennedy v. Kennedy, Fla., 
Case No. 44,826, opinion filed 
November 20, 1974, the Supreme 
Court of Florida issued a writ of 
certiorari to the District Court of 
Appeal, Second District, revers- 
ing the district court’s per curiam 
affirmance (286 So. 2d 286, 2 
DCA, 1973) of atrial court’s award 
to Mrs. Kennedy of the jointly 
owned home of the parties as 
lump sum alimony, plus $10,000 
cash; an additional award to the 
wife of $500 per month for her 
support and maintenance of a 
home for herself and the children 
during their minority with the ad- 
ditional provision that “‘the 
alimony will terminate thereaf- 
ter”; and directing Mr. Kennedy 
to maintain life insurance during 
the children’s minority to guaran- 
tee these payments. 

It appeared that Mrs. Kennedy 
had a net worth of something less 
than a quarter of a million dollars 
while Mr. Kennedy was worth a 
great deal more. Additionally, 
Mrs. Kennedy was earning in ex- 
cess of $20,000 per year. The Su- 
preme Court held that “under the 
fundamental law of this state, she 
is not entitled to alimony or 
maintenance of any nature” (em- 
phasis added). The court then 
quoted extensively from the ap- 


This column is written by James P. 
O’Flarity, who maintains offices at Palm 
Beach and Fort Lauderdale. He is chair- 
man of the Family Law Section of The 
Florida Bar, having replaced Virginia 
Anne Church, who left the state to become 
dean of Lewis College Law School, and is 
past chairman of the Family Law Litiga- 
tion Section of the American Trial 
Lawyers Association. He is a Fellow of the 
American Academy of Matrimonial 
Lawyers, chairman of the Circuit Court 
Advisory Committee (Juvenile and 
Domestic Relations Division) of the Palm 
Beach County Bar Association, committee 
chairman of the Family Law Section of the 
American Bar Association and a director 
of the Academy of Florida Trial Lawyers. 


pellate court decisions in Roberts 
v. Roberts, 1 DCA, 1973, 283 So. 
2d 396; Steinhauer v. Steinhauer, 
4 DCA, 1971, 252 So. 2d 825; and 
McRee v. McRee, 4 DCA, 1972, 
267 So. 2d 21. The court also ap- 
proved the holding of Thigpen v. 
Thigpen, 1 DCA, 1973, 277 So. 2d 
583. Thus, the Supreme Court 
puts its stamp of approval on the 
trend, most apparent in the First 
and Fourth Districts, to curtail 
alimony for a wife to a minimum 
necessary to get her back into the 
job market, or to eliminate it all 
together if she is employable, re- 
gardless of other factors such as 
duration of the marriage and 
property accumulated. 


Although awards of alimony for 
limited periods of time have been 
made prior to 1971, the present 
trend arises from the language of 
Sec. 61.08, Florida Statutes, 
which provides that alimony may 
be rehabilitative or permanent in 
nature. This particular section, 
which also provides that the court 
may consider the adultery of a 
spouse and the circumstances 
thereof in determining whether 
alimony shall be awarded to such 
spouse and the amount of 
alimony, if any, to be awarded to 
such spouse, and which further 
provides that in determining a 
proper award of alimony, the 
court may consider any factor 
necessary to do equity and justice 
between the parties, has given 
rise to much litigation and many 
conflicting opinions in the various 
courts of Florida. Unfortunately, 
no guidelines whatsoever are con- 
tained in the so-called “No-Fault” 
Divorce Law which became ef- 
fective July 1, 1971, and only re- 
cently are some faint guidelines 
discernible in the case law, some 
of which appear to be in conflict 
with the expressed legislative in- 


tent in the enactment of the pres- 
ent law. 

The first case announcing the 
trend appears to be Steinhauer, a 
decision which was entered a 
month after the new divorce law 
became effective. The case dealt 
essentially with the award of the 
husband’s interest in the marital 
domicile, which had been held by 
the entireties, to the wife on the 
basis of a special equity. The dis- 
trict court held that this was im- 
proper, and abolished the rule 
that while a husband’s contribu- 
tion to joint enterprises of the par- 
ties would be considered a gift, 
the wife’s contributions would be 
considered only a loan. The opin- 
ion stresses that the formerly held 
unity concept of marriage has now 
given way to a partnership con- 
cept whereby a married woman 
stands as an equal to her husband 
in the eyes of the law, grounding 
this finding on the decision in 
Gates v. Foley, Fla. 1971, 247 So. 
2d 40. The Gates case was a neg- 
ligence case which for the first 
time held that the wife of a man 
injured as a result of the negli- 
gence of another should have a 
right of action against the other 
person for her loss of consortium. 


The Gates decision was in turn 
grounded on changes in the 
Florida Constitution of 1968 
which provide that “All natural 
persons are equal before the law,” 
Article 1, Sec. 2, and “There shall 
be no distinction between mar- 
ried women and married men in 
the holding, control, disposition, 
or encumbering of their property, 
both real and personal,” Article 
10, Sec. 5. The Steinhauer court 
held that in order to establish a 
special equity, the wife’s con- 
tributions must be shown to have 
been “above and beyond the per- 
formance of ordinary marital 
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duties” and further rejected the 
transfer of the marital home on the 
basis of lump sum alimony as this 
would not be consistent with the 
wife’s financial situation. Petition 
for certiorari was not taken from 
this decision. 


Shortly thereafter, the First 
District Court of Appeal affirmed 
an order modifying a North 
Carolina separation agreement 
and terminating permanent 
alimony agreed to be paid there- 
under upona finding that the wife 
was gainfully employed and earn- 
ing a salary sufficient to meet her 
essential needs. Martin v. Martin, 
1 DCA, 1972, 261 So. 2d 179. 
Later, the First District Court of 
Appeal considered a case involv- 
ing a couple who was married in 
1947 and separated in 1968 during 
which time the wife had worked 
for approximately four and one- 
half years. Three children were 
born of the marriage. The wife 
had been employed for a time 
prior to the divorce but was 
unemployed at the time thereof, 
although it appeared that she 
could become employable if she 
could overcome a drinking prob- 
lem. In reversing an award of $100 
per week alimony, and converting 
it to rehabilitative alimony to ter- 
minate upon filing of the appel- 
late court opinion, the court again 
emphasized equality of the sexes. 
Included in the opinion is the 
widely quoted sentence, “The 
fortuitous circumstance created 
by recitation of the marriage vows 
neither diminishes her capacity 
for self-support nor does it give 
hera vested rightin her husband's 
earnings for the remainder of her 
life.” Beard v. Beard, 1 DCA, 
1972, 262 So. 2d 269. 

In considering a lower court 
award of alimony in the amount of 
$150 per month to a 60-year old 
wife from a 71-year old husband 
who had a net worth in excess of 
$200,000, the district court found 
that the wife was unemployable, 
and that her alimony should be 
increased to $250 per month; 
however, the court rejected the 
wife’s plea for lump sum alimony 
based on the age and ill health of 
her husband. Royal v. Royal, 3 
DCA, 1972, 263 So. 2d 277. 

The appellate court found that a 
husband was not entitled to the 
real and marital property con- 
stituting the marital domicile as 


lump sum alimony, holding that 
the husband’s entitlement to 
alimony depends upon a showing 
of his need and the wife’s ability 
to pay. Lefler v. Lefler, 4 DCA, 
1972, 264 So. 2d 112. 

The action of the trial court in 
awarding custody of three boys, 
ages ten, eight and six years, to the 
father although the court ex- 
pressly found that the wife was a 
fit mother, and in further denying 


alimony to the wife who was em- 
ployed, was approved by the ap- 
pellate court. Brust v. Brust, 1 
DCA, 1972, 266 So. 2d 400. The 
trial court there observed, “The 
children are no longer so young as 
to give the mother an edge.” The 
court concluded that the welfare 
of the children would be best 
served by awarding their custody 
to the father, and the appellate 
court rejected extensive sociolog- 
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FAMILY LAW 


ical discourses from various 
treatises dwelling upon the need 
of a mother’s love by children. 

Although it has been held that 
the primary criteria to be used in 
establishing the amount of 
alimony is the husband’s ability to 
pay and the needs of the wife, tak- 
ing into consideration the stan- 
dard of living shared by the par- 
ties to the marriage, Firestone v. 
Firestone, Fla. 1972, 263 So. 2d 
223 at 226, the Fourth District 
Court of Appeal held that the 
criteria are the needs of the wife 
and the husband’s ability to pay, 
further stating that “obviously 
this formula does not necessarily 
compel an award which maintains 
the predivorce standard of living 
for the wife.” The court there ap- 
proved an award of lump sum 
alimony in the amount of $1,200 
payable at the rate of $100 per 
month by the dentist husband 
who earned about $22,800. The 
appellate court stated that the trial 
court should have reserved juris- 
diction for the purpose of consid- 
ering a future award of periodic 
alimony after termination of the 
payment of the lump sum award if 
needed. This was one of the cases 
cited and approved in Kennedy. 
McRee v. McRee, 4 DCA, 1972, 
267 So. 2d 21. 


In the case of Strauss v. Strauss, 
Fla. 1941, 148 Fla. 23, 3 So. 2d 
727, the Supreme Court, speaking 
through the eminent Justice Ter- 
rell, said, “In the Southwest 
where community property is 
recognized, the husband and wife 
share equally in all property ac- 
cumulated during coverture. 
There is a perfectly sound basis 
for this rule and it will be applied 
in this state when the circum- 
stances warrant.” Although not re- 
ferring to Strauss, the First Dis- 
trict Court of Appeal apparently 
had something similar in mind in 
overturning an award of perma- 
nent alimony to the wife of a 
24-year marriage. The court found 
that by the final judgment, the es- 
tate accumulated during the mar- 
riage was divided approximately 
evenly between the parties. The 
opinion recites property allocated 


to the wife but does not relate that 
apportioned to the husband. The 
wife received property of the ap- 
proximate value of $46,000 plus 
sole beneficial interest in life in- 
surance policies on the husband 
having a face value of $40,000. 
The court reversed a permanent 
alimony award of $450 monthly 
upon a finding that the wife had a 
proven capacity to engage in re- 
sponsible and gainful em- 
ployment sufficient to provide for 
her own needs. Thigpen v. Thig- 
pen, 1 DCA, 1973, 277 So. 2d 583. 

Without stating whether any 
change of circumstances had been 
shown, the appellate court ap- 
proved reduction of alimony from 
$2,200 per month to $1,350 per 
month some six months after the 
final divorce decree. The appel- 
late court held that under the law 
as it existed prior to the 1971 act as 
well as thereafter, the trial court 
was authorized to reduce alimony 
payment. The court did approve 
permanent alimony in this case. 
Suter v. Suter, 1 DCA, 1973, 279 
So. 2d 325. 


Joint Ventures 


The Rey case is one which 
should inspire considerable cau- 
tion in an attorney advising a hus- 
band and wife who contemplate a 
joint venture or other business re- 
lationship with each other. In this 
case, the trial court found that 
funds advanced by the wife to her 
husband during their marriage 
were “loans” rather than “gifts” 
and that the wife was entitled to 
recover all such money advanced 
less certain deductions. It ap- 
peared undisputed that some of 
these funds were for personal 
uses, and to that extent, reversal 
appears to be without problem. 
However, it is equally clear that 
some funds which the wife had 
borrowed from a lending institu- 
tion and had to repay were ad- 
vanced to the husband for busi- 
ness purposes. The finding that 
the husband was not obligated to 
repay these loans is indeed a 
troublesome one, and certainly 
seems to preclude or at least make 
hazardous any business relation- 


ship between spouses involving a 
flow of funds either way. This ban 
upon a business relationship be- 
tween husband and wife some- 
how seems more degrading than 
the damage found by the appel- 
late court to be done to the marital 
relationship by requiring repay- 
ment of these funds. The court 
found a marked distinction be- 
tween a special equity in a 
tangible asset and an intangible 
one. Rey v. Rey, 4 DCA, 1973, 279 
So. 2d 360, certiorari denied, 287 
So. 2d 92. 


In affirming the trial court’s 
failure to award permanent 
alimony after a two and one-half 
year marriage, the appellate court 
observed, “When the marriage 
was dissolved, appellant was 
none the worse for the experience 
and for practical purposes still had 
everything that she had brought to 
and contributed toward the brief 
marriage.” Taylor v. Taylor, 4 
DCA, 1973, 279 So. 2d 364. 

Some two years prior to divorce, 
the parties entered into a property 
settlement agreement whereby 
the husband agreed to pay the 
wife $725 per month support for 
herself and two minor children, at 
which time the husband was earn- 
ing about $1,100 per month. Atthe 
time of the divorce, the husband’s 
income had increased to $1,800 
per month; however the trial court 
rejected the agreement and 
awarded the wife $725 for six 
months, $550 per month for the 
second six months and $400 per 
month’ thereafter—$200 for 
alimony and $200 for child sup- 
port. This reduction was affirmed 
on appeal. Risteen v. Risteen, 3 
DCA, 1973, 280 So. 2d 488, cer- 
tiorari denied, 283 So. 2d 563. 

It has been held that the No- 
Fault Divorce Law does not apply 
retroactively as a basis for reduc- 
ing alimony awarded before the 
effective date of the statute. 
Carmel v. Carmel, 3 DCA, 1973, 
282 So. 2d 6, certiorari denied, 
288 So. 2d 257. Any reduction of 
alimony awarded prior to July 1, 
1971, would have to be based ona 
change of circumstances. 

In reversing an award of $100 
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per month alimony to the wife ina 
marriage of more than 20 years, 
the court said, “While this new 
public policy does not conform to 
the ‘old fashioned’ thinking that 
once prevailed in Florida, the 
only remedy available to those af- 
fronted by it is to seek relief from 
our ‘new fashioned’ legislature.” 
Roberts v. Roberts, 1 DCA, 1973, 
283 So. 2d 396. 

See also Keller v. Keller,3 DCA, 
1973, 287 So. 2d 351; Tierney v. 
Tierney, 2 DCA, 1974, 290 So. 2d 
136; Peck v. Peck, 4 DCA, 1974, 
291 So. 2d 211; Hanzelik v. Han- 
zelik, 4 DCA, 1974, 294 So. 2d 
116; Fitzwater v. Fitzwater, 1 
DCA, 1974, 296 So. 2d 74; Craig v. 
Craig, 1 DCA, 1974, 298 So. 2d 
189; Bateman v. Bateman, 1 
DCA, 1974, 301 So. 2d 472; Fesak 
/ esak, 3 DCA, 1974, 303 So. 2d 

Section 1 of the bill enacting the 
new divorce law expressed the 
purposes of the act which are: (a) 
To preserve the integrity of mar- 
riage and to safeguard meaningful 
family relationships; (b) to pro- 
mote the amicable settlement of 
disputes that have arisen between 
the parties to a marriage; and (c) to 
mitigate the potential harm to the 
spouses and their children caused 
by the process of legal dissolution 
of marriage. Pre-existing grounds 
were thereupon abolished and 
the sole grounds for dissolution 
became a showing that the mar- 
riage is irretrievably broken or of 
mental incompetence of one of 
the parties. However the fault 
concept, because of the wording 
and court interpretation of Sec- 
tion 61.08, has all the vigor that it 
had as a prior ground for divorce, 
except that it has been transferred 
to the award of alimony. 


Fault Grounds for Alimony 


At first, it was generally consid- 
ered that only the adultery of a 
spouse seeking alimony could be 
shown as a fault ground for 
mitigating alimony. However, 
this has now been expanded 
under paragraph 2 of Section 
61.08, Florida Statutes, a section 
which was formerly thought to 
deal only with economic factors, 
into the old fault fight over 
money. The Fourth District held 
that it was error to preclude the 
husband from introducing evi- 
dence that the wife was habitually 
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intemperate and frequently intox- 
icated in public and had fre- 
quently threatened to kill him and 
had not kept up the house. Oliver 
v. Oliver, 4 DCA, 1973, 285 So. 2d 
638. 

The courts have also approved 
consideration of “the unfair ad- 
vantage which the court found the 
husband had taken of the wife,” as 
a factor in making an alimony 
award. Baker v. Baker, 3 DCA, 
1974, 299 So. 2d 138. 

Even the question of adultery 
itself has not been finally resolv- 
ed. At first it was held that the 
court had discretion to decide 
whether or not it would receive 
evidence of adultery of the wife 
seeking alimony. Vandervoort v. 
Vandervoort, 3 DCA, 1972, 265 
So. 2d 77, certiorari denied, 273 
So. 2d 761. In this case, it appears 
clear that the court struck the plea 
of adultery from the amended 
answer before any evidentiary 
hearing was held thereon. How- 
ever, the same panel of judges, 
holding that there was an eviden- 
tiary hearing in Vandervoort 
(which certainly does not appear 
in the opinion) held that the evi- 
dence of adultery of the wife must 
be heard by the court which can 
then, in its discretion, choose to 
consider it or exclude it in its de- 
termination of an award of 
alimony. Stafford v. Stafford, 3 
DCA, 1974, 294 So. 2d 25. 


Two interesting decisions en- 
tered the same day by different 
appellate courts dealt with the 
question of whether the wife who 
is seeking alimony can show the 
adultery of a husband who is not. 
The Third District Court held that 
the trial court properly refused to 
hear evidence of the husband’s al- 
leged adultery inasmuch as the 
issue of adultery may be used as a 
mitigating defense to the award- 
ing of alimony but alimony itself 
should be based upon the wife’s 
demonstrated need and the 
husband’s ability to pay. Escobar 
v. Escobar, 3 DCA, 1974, 300 So. 
2d 702. 

On the same issue, and on the 
same day, the Fourth District held 
that a showing that the husband 
was guilty of adultery or other 
gross misconduct might well be a 
factor influencing the court's ul- 
timate determination of alimony 
and reversed the trial court which 
had refused to require the hus- 


band to answer questions regard- 
ing his alleged adultery. The 
court, while mindful of 
Vandervoort, stated that it had a 
different interpretation of the 
statute and that the court should 
hear the testimony and then de- 
cide the weight to be given to it in 
determination of alimony. Pro v. 
Pro, 4 DCA, 1974, 300 So. 2d 289. 

Section 61.08 has wrought a 
wonderous confusion in the law 
within its brief nine lines. 

In view of the trend toward re- 
duction of alimony to the barest 
essentials, it may well be that Jus- 
tice Terrell’s pronouncement that 
the community property rule will 
be applied in this state when the 
circumstances warrant, should re- 
ceive further examination. No 
quarrel can be had with a refusal 
of alimony toa wife who has assets 
or income, or the ability to pro- 
duce income approaching that of 
the husband. However, fairness 
would dictate that if the 
husband’s “‘old fashioned” re- 
sponsibility for his wife is abro- 
gated, then the wife should re- 
ceive equal consideration in an 
apportionment of property ac- 
quired by the parties during the 
term of the marriage. 

Despite the pronouncement of 
the Supreme Court in Strauss, 
there are many conflicting deci- 
sions as to whether or not the trial 
court has jurisdiction to apportion 
property between the parties, and 
particularly in requiring the wife 
to convey property to the husband 
even where she is receiving prop- 
erty in exchange, perhaps in addi- 
tion to alimony. | 


The Family Law Section of The 
Florida Bar in its meeting Feb- 
ruary 28 at the Airport Host Hotel 
in Tampa will begin work on a 
proposed Family Law Code for 
the State of Florida, following a 
trend set in other states. Com- 
munity property is a concept to be 
examined in that connection. All 
members of The Florida Bar are 
welcome to attend and partici- 
pate, or if unable to attend, make 
their views known by writing to 
the chairman of the section. 
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ENVIRONMENTAL 


Contracting for Surveying Services in Mean High Water Disputes 


Environmental litigation often 
involves the location of coastal 
boundaries. It is appropriate in 
disputes involving the location of 
the mean high water line to enter 
into a contract for surveying ser- 
vices with a registered surveyor to 
conduct a tide study in order to 
physically ground locate the 
mean high water line. 

Locating the mean high water 
line may be an expensive process. 
A contract necessarily provides a 
measure of financial protection 
for the client, as well as an aware- 
ness of litigation expense in 
coastal boundary disputes. 

The contract terms should be 
preceded by a number of clauses 
clearly setting forth the type of 
services to be performed. Mean 
high water surveying involves a 
tide study, if sufficient data is not 
available and a subsequent 
ground survey. 


Ross A. McVoy of Tallahassee is author 
of this month’s column. McVoy earned the 
B.A. degree from Florida State University 
and the J.D. degree from the University of 
Florida. While engaged in private practice 
in Dade County primarily in the field of 
civil litigation, he served as associate 
counsel for Tropical Audubon Society, 
Florida Audobon Society and the National 
Wildlife Federation. He became counsel to 
the Board of Trustees of the Internal Im- 
provement Trust Fund in February of 
1973 and was appointed general counsel 
by Executive Director Joseph W. Landers, 
Jr., in November of 1974. 


Together with Jim Brindell of the De- 
partment of Pollution Control, he in- 
itiated the first joint administrative hear- 
ings on permit applications pending be- 
fore the Department and the Trustees. 


The assistance of Robert Shelton, Chief 
Cadastral Surveyor for the Trustees, and 
Paul O’Hargan, private surveyor, is grate- 
fully acknowledged. 


This column is written on behalf of the 
Environmental Law Committee, Arthur L. 
Harper, Jr., editor; Joseph Fleming, 
chairman. 


Prudent counsel should inter- 
view registered surveyors to de- 
termine which are experienced in 
this specialized field. On more 
than one occasion during cross 
examination otherwise compe- 
tent surveyors have demonstrated 
fatal lack of knowledge in this 
field. The following contract en- 
compasses both tide study and 


ground survey services. It is of- 
fered as a guide and is a composite 
of provisions used in actual prac- 
tice. 

The contract should begin with 
a preamble describing the client's 
requirements: 

“A. WHEREAS, client requires 
surveying services for the pur- 
pose of conducting a tide study in 
connection with Client v. Roe, 
pending in the 21st Judicial Cir- 
cuit in and for Black Acre County, 
Florida, wherein the client is 
Plaintiff and Richard Roe is De- 
fendant. . . 

“B. WHEREAS, client addition- 
ally requires surveying services to 
ground locate the mean high 
water line in dispute. . .” 


It should be noted that if a 
lengthy shoreline is involved, it 
may have diverse topographical 
characteristics. In which case, 
rather than survey the entire 
property, representative seg- 
ments may be selected. Based on 
this type of survey, expert tes- 
timony from the surveyor may be 
obtainable that similar adjacent 
topography would, in his opinion, 
have approximately the same 
elevation at the land-water inter- 
face. This procedure could save 
much litigation expense. 

The preamble should also set 
forth the factual issues involved as 
they relate to the surveyor. 

“C.WHEREAS, the primary fac- 
tual surveying issues involved in 
this cause are: 


(1) The elevation of mean 
high water above mean sea level 
to be determined by a tide study 
and 

(2) The ground location of 
that elevation by contour (or 
exact) line. . .” 

The parties should, of course, 
be named in the preamble. If the 
surveyor selected is negotiating 
on behalf of a company, it is sug- 
gested that the surveyor’s name 
be included in the preamble to- 
gether with that of the company, 
to tie in with the following sug- 
gested first condition of the con- 
tract: 

““(1) Except as otherwise pro- 
vided, all services hereafter de- 
scribed in this contract shall be 
performed by and/or under the di- 
rection of a Surveyor. No regis- 
tered surveyor may be substituted 
for Surveyor except with the writ- 
ten permission of client.” 

This provision is important be- 
cause conducting a tide study and 
thereafter locating the exact or 
contour line of mean high water 
may be the specialty of one sur- 
veyor within the firm. No sub- 
stitution should be permitted un- 
less counsel is assured that the 
substitute has sufficient know- 
ledge and experience to continue 
the tide study and conduct the 
ground survey. 

Whether the surveyor is to 
physically ground locate the 
mean high water line on represen- 
tative topographical segments or 
the entire property the distance of 
intervals for staking should be 
provided for in the contract: 

““(2) Within 120 days after the 
date of this contract, survey com- 
pany under the direction of Sur- 
veyor, shall physically locate on 
the ground on four representative 
topographical segments of the 
lands in dispute, the contour (or 
exact) line of mean high water and 
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stake its location at fifty (50) foot 
intervals. Each segment shall bea 
minimum of one-half mile in 
length.” 

If a tide study is necessary, 
counsel should be aware that the 
standards and procedures de- 
veloped by the United States De- 
partment of Commerce, National 
Oceanic and Atmospheric Ad- 


ministration, National Ocean 
Survey for tide studies are the key 
factors in any contract of this na- 
ture. This methodology has been 
incorporated in Chapter 74-46, 
Laws of Florida, §§ 177-25-177.40, 
as Part II of Chapter 177. This 
chapter and regulations adopted 
thereunder should be read care- 
fully before consummating any 
contract. 

The first problem to be consi- 
dered is what type of tide recorder 
will be used in the study. A suc- 
cinct provision to cover this might 


“(3) Within 30 days of the 
date of this contract, Survey Com- 
pany, under the direction of Sur- 
veyor, shall install a tide recorder 
of a type approved by the United 
States Department of Commerce, 
National Oceanic and Atmos- 
pheric Administration, National 
Ocean Survey (or Office of 
Coastal Boundary Survey, State of 
Florida, Department of Natural 
Resources).” 

A hydrological study may be 
necessary to determine the ap- 
propriate locations of the tide re- 
corders. These locations will un- 
doubtedly require the approval of 
the Office of Boundary Survey, 
Department of Natural Re- 
sources. It may also be necessary 
to hire an additional expert to 
handle the hydrological problems 
of the tide recorder placement. 
For instance, if your client owns 
an irregularly shaped piece of 
property with constricted bays 
and perhaps bounded by artifi- 
cally dredged channels to a mean 
low water depth greater than gen- 
erally found in adjacent waters 
around the property, tidal cur- 
rents may be affected to an extent 
that misleading data could result 
from inappropriately placed 
gauges. Because of the impor- 
tance of gauge placement, a sepa- 
rate contract for a hydrological 
study may be necessary. 

The manner in which tide 
gauges are secured has also been 
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the subject of study by NOS and 
the following provision is sug- 
gested: 


“(4) The procedure for instal- 
lation of the recorders shall be in 
accordance with standards estab- 
lished by the United States De- 
partment of Commerce, National 
Oceanic and Atmospheric Ad- 
ministration, National Ocean 
Survey (and/or the prevailing 
standards practiced in the State of 
Florida for such installation as es- 
tablished by the Florida Society 
of Professional Land Surveyors 
and/or as approved by the Office 
of Coastal Boundary Survey, De- 
partment of Natural Resources).” 

Strict adherence to these stan- 
dards may not be possible be- 
cause of topography, wave energy 
or weather conditions prevailing 
during the period of the study. 
Overcoming these problems may 
be economically prohibitive un- 
less some latitude is allowed. 

The Surveyor should be made 
responsible for servicing the tide 
recorders. Some provision should 
be made for mechanical malfunc- 
tion or other disruption in the 
normal operation of the recorder: 

“(5) Surveying Firm, Inc., 
under the direction of Surveyor, 
shall, if necessary, service the re- 
corder every 48 hours or sooner if 
a mechanical malfunction or other 
disruption in the normal opera- 
tion of the recorder is reported to 
or discovered by Surveying Firm, 
Inc., or Surveyor. Surveying 
Firm, Inc., or Surveyor shall re- 
place, reinstall or repair the re- 
corder so as to preserve a continu- 
ous recording. Whether the re- 
corder should be replaced, reins- 
talled or repaired is in the discre- 
tion of Surveyor.” 

A tide study based on a com- 
parison of simultaneous observa- 
tions may be conducted for 30 
days. However, that study should 
be for a “continuous” 30-day 
period. If a recorder ceases to 
function properly, there should 
be no more than a 36 to 48-hour 
gap in operations. 

Service should be defined: 

(6) Service shall mean keep- 
ing the recorder in proper operat- 
ing condition for a continuous re- 
cording and shall include but not 
be limited to cleaning, signing 
and replacement of charts, inking, 
resetting or repairing, replacing 
or reinstalling as provided in 


paragraph (5), “Surveyor shall 
keep an accurate written record of 
all service cards.” 

Gauges are mechanical devices 
that, by various means, record for 
a relatively short time period the 
rise and fall of the tides. This 
short-term raw data must be re- 
corded or “observed.” It is corre- 
lated with data from long-term 
tide stations. This correlation 
produces the elevation of mean 
high water above sea level for the 
required 19-year period that the 
gurveyor ground locates. It is im- 
portant that the gauges are prop- 
erly observed and operated. The 
following provisions are sug- 
gested: 

“(7) Observation of the recor- 
der for the purpose of taking raw 
data from the tide staff and record- 
ing that data on the tide chart shall 
be performed by or under the di- 
rection of Surveyor. Observations 
shall be made no less than three 
times weekly. 


“(8) The duties of the ob- 
server shall be: (1) reading the 
staff; (2) filling in check list ap- 
propriate and applicable to the 
type of recorder used to insure its 
proper operation which shall be 
prepared by Surveyor. 

“(9) Within 10 days of the 
date of this contract, Survey Com- 
pany (or Surveyor) will supervise 
in securely installing two tide re- 
corders of the analog-to-digital 
type with weather cover approved 
by the United States Department 
of Commerce, National Oceanic 
and Atmospheric Administration, 
National Ocean Survey. A 
time/rate record shall be kept in 
note form indicating that each 
gauge has been inspected to show 
a rate corresponding to radio time 
signal not to exceed 0.05 hour in 
24 hours prior to installation. The 
error, if any, shall not be greater 
than 0.10 hour over the total gaug- 
ing period. 

All tapes containing raw data 
should be preserved for eviden- 
tiary purposes: 

Survey Company (or 
Surveyor) shall retain and preserve 
all original tapes and charts con- 
taining raw data regarding tidal 
fluctuations recorded by each tide 
recorder and shall deliver all raw 
data to client when Surveyor has 
derived an elevation from his 
computations.” 
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YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once ona 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist  in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 
Affidavits, EDP form, all 
others). 


3. Each form is printed 
automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand ...and_ prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


1550 N.E. Miami Garden 
Drive, Suite 406 


North Miami Beach, 
Florida 33162 


Phone: (305) 921-7830 


ENVIRONMENTAL LAW NOTES 


If sufficient recorded data from 
former tide recorder sites is avail- 
able, the following paragraph may 
be used in lieu of provisions relat- 
ing to the installation, mainte- 
nance and servicing of tide recor- 
ders: 

“(11) Elevations used to lo- 
cate and stake the contour (or 
exact) line of mean high water on 
the disputed property (or for each 
topographical segment) shall be 
transferred to the disputed prop- 
erty (or segment) through the use 
of tide staffs on site and (if applic- 
able) former United States 
Department of Commerce, Na- 
tional Oceanic and Atmospheric 
Administration, National Ocean 
Survey tide recorder sites. Where 
in existence, Surveyor will re- 
cover established benchmarks 
and where required for a com- 
plete survey of the disputed prop- 
erty (or segment) set new bench- 
marks.” (These may be used as 
future controls if it is necessary to 
survey entire property.) 

The order of accuracy required 
of any survey depends upon each 
situation but should be part of the 
contract: 

“(12) Within five days after 
such recorders are deemed by 
Surveyor to be functioning prop- 
erly a first order level line shall be 
run from the nearest Coast and 
Geodetic Survey first order bench- 
mark to each recorder as a part 


of a level loop closing on the orig- 
inal benchmark or on a second 
benchmark of first order set by 
Coast and Geodetic Survey. The 
three wire method of leveling 
shall be used throughout this cir- 
cuit.” 

Provision should also be made 
for field notes to reflect not only 
ground survey work involved but 
service calls and repairs. 

A key provision from the stand- 
point of presenting a credible 
prima facie case relates to the 
Surveyor’s testimony: 


(13) It is understood be- 
tween the parties that Surveyor’s 
knowledge and expertise in the 
field of mean high water survey- 
ing is essential to client’s case. 
Surveyor acknowledges that he 
has sufficient expertise and ex- 
perience to determine the eleva- 
tions of mean high water by tide 
studies and ground locate that 
elevation. Surveyor agrees to tes- 
tify as to the elevation of mean 
high water and its ground location 
if called by client as an expert 
witness at trial or in giving tes- 
timony by deposition in the pend- 
ing case.” 

The provisions suggested in 
this article are not intended to be 
all inclusive but hopefully will 
help the private practitioner avoid 
financial pitfalls for his client in 
this area of litigation.O 
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Don’t be a slave to 
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Let Florida 
Corporation Supplies rescue you from your 
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Our 20 years of experience qualifies us as a 
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Extension of Coverage Under the National Labor Relations 
Act to Nonprofit Hospital: Is the Good Samaritan an Ally? 


LAW 


FLEMING 


Recent passage of Public Law 
93-360 resulted in amending the 
National Labor Relations Act to 
extend its coverage and protec- 
tion to employees of nonprofit 
hospitals.1 

Even prior to passage of the Act 
and its execution by President 
Nixon, at least five AFL-CIO un- 
ions were making plans to “sign 
up” most of the 1.5 million work- 
ers in the nation’s more than 3,300 
nonprofit private hospitals.? At 
the time that the Act was ex- 
panded to include coverage of 
nonprofit hospitals, less than 
300,000 of these 1.5 million work- 
ers in such hospitals belonged to 
unions. 

The National Labor Relations 
Act governs the collective bar- 
gaining relationship of millions of 
workers and the amendment of 
the Act to extend it to nonprofit 
hospitals was carefully evaluated 
by Congress, according to the 
legislative history prepared by 
Congress. The legislative history 
states that to insure that expansion 
of the Act would not disrupt 
health services, Congress created 
a new definition of health care in- 
stitutions to include “any hospi- 
tal, convalescent hospital, health 
maintenance organization, health 
clinic, nursing home, extended 
care facility, or other institution 
devoted to the cure of sick, infirm 
or aged person.’’5 

Congress also attempted to es- 
tablish new procedures for labor 
relations and health care institu- 
tions to facilitate collective bar- 
gaining settlements and to pro- 


Joseph Fleming, Miami, wrote this col- 
umn on behalf of the Committee on Labor 
Relations Law, E. John Dinkel III, chair- 
man; Peter W. Zinober, editor. Fleming 
received the LL.B. degree from the Uni- 
versity of Virginia and a LL.M. degree in 
labor law from N.Y. University. 
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vide advance notice of strike or 
picketing involving health care 
institutions. 

The basic method of insuring 
the continuity of health care to the 
community was a provision for 
statutory advance notice of any 
anticipated strike or picketing and 
the use of mediation. Briefly, the 
special notice provisions require: 

1. Ninety-day notice must be 
given the health care institution if 
termination or expiration of a con- 
tract is to occur. 

2. The Federal Mediation and 
Conciliation Service must be 
given 60-day notice if such con- 
tract is to terminate or expire. 

3. In initial contract negotia- 
tions, there must be a 30-day 
notice if the existence of a dispute 
to the Federal Mediation and 
Conciliation Service. 


4. The health care institution 
and labor organization will be re- 
quired to participate in mediation 
at the direction of the Federal 
Mediation and Conciliation Serv- 
ice. 

5. The health care institution 
must be given a 10-day notice by a 
labor organization before any 
strike or picketing (whether or not 
related to bargaining) can take 
place.® 

Although the notice and media- 
tion requirements are a means of 
insuring that certain emergency 
plans can be worked out to insure 
continuing patient care, the ques- 
tion has been raised as to whether 
providing assistance to an institu- 
tion which is being struck or about 
to be struck will be regarded as 
the act of a good samaritan or as 
activity which enmeshes the 
donor in the dispute.7 The ques- 
tion of whether a “good samari- 
tan” institution can retain its 
neutrality is one which is not ad- 
dressed in the Act. 

The legislative history does 


provide some information regard- 
ing the question of whether a 
good samaritan will become en- 
meshed in the dispute. The Se- 
nate Report of the Labor and Pub- 
lic Welfare Committee, Number 
93-766, states that the Senate 
committee recognized that in the 
course of a labor dispute a secon- 
dary employer (in this case, a good 
samaritan institution) might per- 
form work that but for the exis- 
tence of the labor dispute would 
have been performed by the strik- 
ing employees.8 

Under what has been referred 
to as the “ally doctrine,” in such 
cases where a secondary em- 
ployer has substituted its work 
force for the work force of the em- 
ployer being struck, the secon- 
dary employer loses its status as a 
neutral and the union is entitled 
to extend its economic activity to 
the secondary employer.® 

The Senate committee con- 
cluded that certain assistance toa 
health caré institution which was 
about to be struck would not cause 
a secondary employer to lose its 
neutral status and other activity 
would. However, the committee 
did not really clarify the matter by 
its statement: 

It is the sense of the committee that 
where such secondary institutions accept 
the patients of a primary employer or 
otherwise provide life-sustaining serv- 
ices to the primary employer, by provid- 
ing the primary employer with an em- 
ployee or employees who possess critical 
skills, such as a EKG technician, such con- 
duct shall not be sufficient to cause the 
secondary employer to lose its neutral 
status. It should be clear, however, that 
where a secondary employer enmeshes it- 
self into the primary dispute by providing 
supervisors, nurses or staff other than 


those described, it loses its status of 
neutrality. 


The loss of the status of neutral- 
ity and the application of the “ally 
doctrine” will retard good samari- 
tan activity in situations where 
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LABOR LAW REVIEW 


health care institutions are in- 
volved in labor disputes. The 
reason for this is that an institution 
rendering assistance will not be 
certain as to whether it will cross 
over the line of neutrality by ren- 
dering assistance and become a 
ally. Thus, rendering aid may 
cause an institution to become in- 
volved in the strike. While a labor 
union cannot strike or picket a 
secondary employer which is 
neutral, it can picket a primary 
employer's ally which is not a 
neutral.!! Thus the application of 
the “ally doctrine” will be impor- 
tant. 


In an attempt to eliminate the 
problems and the implications for 
the health industry, the General 
Counsel of the National Labor Re- 
lations Board addressed this prob- 
lem in the Guidelines Issued by 
the General Counsel for Use of 
Board Regional Offices and Un- 
fair Labor Practice Cases Arising 
Under the 1974 Nonprofit Hospi- 
tal Amendments to the Taft- 
Hartley Act .'? After reviewing the 
Senate and House Report refer- 
ences to the ally doctrine, the 
General Counsel’s Guidelines 
noted that the ally question will 
be resolved by balancing the need 
to maintain the public health 
against the desire to prevent 
neutrals from enmeshing them- 
selves in a dispute by supplying 
personnel or items which would 
enable a primary employer to de- 
feat a strike. 

The General Counsel 
Guidelines state that the legisla- 
tive history suggests that the ally 
doctrine should not apply to an 
institution which only accepts pa- 
tients or supplies critical help." 
If an institution greatly expands 
its noncritical staff to such an ex- 
tent that it defeats the purposes of 
the strike it will be an ally.15 The 
General Counsel Guidelines are 
ambiguous, however, and go on to 
state: “Of course, if noncritical 
personnel of another health care 
institution individually decide to 
assist the primary employer, such 
action would not cause their own 
employer to lose ‘neutral’ 
status.’”26 


Recognizing the importance of 
clarification, but unable to prom- 
ulgate guidelines to cover all pos- 
sible questions, the General 
Counsel chose to suggest that 
“any cases raising the ‘ally doc- 
trine’ questions in the health care 
industry should be submitted to 
the Division of Advice.”!7 


With the passage of time, 
through rulings by the Division of 
Advice and by virtue of the case 
law, it will become possible to de- 
lineate certain areas of conduct 
which will not result in a loss of 
neutrality. This will insure that 
there can be protection of the pa- 
tients and public health interests 
which the amendments to the Act 
contemplate. The concept of the 
notice requirements suggests that 
efforts should be made to allow 
assistance where the primary 
purpose of such assistance is to 
protect patients who are in need 
of immediate attention. The 
10-day notice period would be a 
farce if once the notice were given 
no efforts could be made to pro- 
tect those patients who really 
needed to be cared for by other 
institutions or to be given special 
treatment. 

The notice provisions of the 
new amendments, however, pro- 
vide an additional means of pro- 
tecting patients and legitimate 
labor organization interests. This 
means is the need to notify an ally 
before striking it, even if notice 
has already been served on the 
primary employer. The notice re- 
quirement under Section 8(g) of 
the Act provides: 


(g) A labor organization before engaging 
inany strike, picketing, or other concerted 
refusal to work at any health care institu- 
tion shall, not less than ten days prior to 
such action, notify the institution in writ- 
ing and the Federal Mediation and Con- 
ciliation Service of that intention, except 
that in the case of bargaining for an initial 
agreement following certification or rec- 
ognition the notice required by this sub- 
section shall not be given until the expira- 
tion of the period specified in clause (B) of 
the last sentence of section 8 (d) of this Act. 
The notice shall state the date and time 
that such action will commence. The 
notice, once given, may be extended by 
the written agreement of both parties. 


(Emphasis added.)'® 


Under Section 8 (g) an ally 
would have the right to receipt of 
10-day notice prior to any strike, 
picketing or other concerted re- 
fusal to work. This accomplishes 
two purposes: 

1 It insures that the ally can 
make the same efforts to protect 
its patients and the public health 
that the primary employer was 
guaranteed. 

2. It enables the ally to recon- 
sider the extent to which it is en- 
meshed in the labor dispute and 
thus provides a means of with- 
drawing from those contacts 
which are unnecessary to pre- 
serve the public health and which 
constitute strike breaking.’® 

The General Counsel 
Guidelines “suggest” that Section 
8 (g) notice would have to be 
given to an ally. The Guidelines 
state: 

The 8 (g) notice requirements would 
probably also apply if a health care institu- 
tion becomes so enmeshed in a dispute as 
to become an “ally” of a struck employer 
(whether or not that employer be a health 
care institution or an “employer” as that 
term is customarily used).?° 

The General Counsel 
Guidelines state, however, that 
the Regional Offices of the Na- 
tional Labor Relations Board 
should require such a Section 8 (g) 
notice, except where strikes or 
picketing occur to protest flagrant 
unfair labor practices, or where an 
employer “abuses” the waiting 
period.?! 

These Guidelines conditions 
impose a qualification on the pro- 
vision of Section 8 (g) which is not 
found in the text of the Act. They 
are based on legislative history 
and should be carefully evaluated 
as the amendments 
interpreted.” 

The concept that certain fla- 
grant unfair labor practices might 
eliminate the need for a 10-day 
notice is based on the United 
States Supreme Court decision in 
Mastro Plastics Corp. v. National 
Labor Relations Board, 350 U.S. 
270 (1956). There the Court con- 
cluded in a case where a union 
struck in violation of notice re- 
quirements of the National Labor 
Relations Act, under Section 8 (d), 
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that the strike was not illegal since 
it was to protest a flagrant unfair 
labor practice. The Guidelines 
and the legislative history found 
that the parallel between Section 
8 (d) notice and Section 8 (g) 
notice justified the conclusion 
that a strike to protest an unfair 
labor practice would be an excep- 
tion to Section 8 (g) notice re- 
quirements. 

It is difficult, however, to un- 
derstand how Mastro Plastics 
Corp. v. National Labor Relations 
Board can be expanded to cover 
not only those situations where 
there is a strike in protest of an 
unfair labor practice, but also 
where there is a strike to protest 
an employer's “abuse” which is 
not an unfair labor practice. The 
Guidelines second category of 
circumstances excusing Section 8 
(g) notice requirements which re- 
lates to employers’ “abuse of the 
waiting period” may cause a great 
deal of confusion. If such an ex- 
ception is justified in an attempt 
to maintain a balance between 
protecting health and strike 
breaking, it should be made part 
of the legislation by Congress. 
The Guidelines should not force 
such an interpretation, especially 
since it will inhibit assistance 
from other health care institu- 
tions. The need for certainty and 
protection of the public interest 
should control. This is especially 
true since the Guidelines 
recognized that “Congress in- 
tended that a health care institu- 
tion was to have a 10-day period in 
which to arrange its affairs so that 
the lives and health of its patients 
would not be jeopardized by 
union economic action.” 


Since the passage of the Act, 
there have been extensive union 
organizational efforts among our 
nation’s nonprofit hospitals. The 
Federal Mediation and Concilia- 
tion Service has already been cal- 
led upon in numerous cases to 
participate in mediation under 
the provisions of the new 
amendments.2* The initial cases 
under the amendments involve 
the failure to give any notice toa 
primary employer. Eventually the 
ally doctrine questions will be 
presented. It is to be hoped that 
the General Counsel, the Na- 
tional Labor Relations Board and 
the courts will interpret the new 
amendments in a manner which 
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will encourage good samaritan ac- 
tivity and thereby protect the pub- 
lic health.O 
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Tax Consequences Resulting From 
Disposition of Installment Obligations 


SHORE 


WEINSTEIN 


Part | 


Internal Revenue Code 
§453(d)! provides that “[i]f an in- 
stallment obligation is satisfied 
other than at face value or distri- 
buted, transmitted, sold, or 
otherwise disposed of, gain or loss 
shall result....” It should be 
noted that Code §453(d)(1) is care- 
fully drawn to exclude any refer- 
ence to a “recognition” of gain or 
loss upon the disposition of an in- 
stallment obligation. Since Code 
§453 expressly provides for in- 
come deferral, and not for 
nonrecognition, it would be fal- 
lacious to depict the disposition of 
an installment obligation as a rec- 
ognition event. A disposition of an 
installment obligation pursuant to 
the provisions of Code §453(d) 
merely operates to trigger the in- 
clusion of previously deferred in- 
come or, if a loss results from the 
disposition of the obligation, 
permits the taxpayer to use a loss 
that may be deductible. 

Moreover, it should further be 
observed that Code §453(d) pro- 
vides that the gain or loss result- 
ing from the disposition of an in- 
stallment obligation will be 
deemed to have resulted from the 
original transactions that initially 
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motivated the Code §453 elec- 
tion. Accordingly, installment ob- 
ligations may carry hidden liabil- 
ity and the potential tax consequ- 
ences resulting from a proposed 
disposition must be carefully con- 
sidered. 

Code §453(d)(1)(A) and (B) pro- 
vide the mechanical means for 
measuring the amount includable 
in income as a result of the ap- 
plicability of §453(d). If the in- 
stallment obligation is either sold 
or exchanged or satisfied at other 
than face value, the taxpayer 
realizes gain or loss to the extent 
of the difference between the 
amount realized and his basis for 
the obligation. If, however, the 
disposition constitutes a “‘dis- 
tribution, transmission, or dispos- 
ition otherwise than by sale or ex- 
change,” the taxpayer realizes 
gain or loss equal to the difference 
between the fair market value of 
the obligation and his basis for the 
obligation. 

If the installment obligation is 
properly characterized as a capital 
asset in the hands of the trans- 
feror, then the holding period for 
distinguishing between a long 
term or short term capital gain 
would be governed by the origi- 
nal holding period of the assets 
and not by the holding period of 
the installment obligation.2 The 
tax on the disposition would be 
computed in accordance with the 
rate and law in effect in the year of 
disposition, and would, therefore, 
be subject to those rules then in 
effect with regard to the treatment 
of the capital gains and losses. 

The computation of gain on the 
disposition of an installment ob- 
ligation can be illustrated by the 
following example: In 1973, the 
taxpayer sold real property with a 
basis of $800,000 to a buyer for 
3,200,000. The contract of sale 
provided that the buyer shall pay 


$400,000 in cash at closing and 
shall give the seller a purchase 
money mortgage in the amount of 
$2,800,000, payable in annual in- 
stallments of $200,000. The in- 
stallment method was properly 
elected and in 1973 seller re- 
ported a gain from the transaction, 
as follows: 


$2,400,000 (gain realized) 
$3,200,000 (total contract price) x 
$400,000 (Payment Amount) = 
$300,000 


In the following year, prior to re- 
ceiving further payments, the sel- 
ler transferred the obligation to a 
bank for $2,400,000. The gain on 
this transfer is computed in the 
following manner: 


Proceeds of sale of purchase 
money mortgage $2,400,000 
Basis of obligation: 

Face amount 


Amount returnable if satisfied 
in full 


Basis of obligation 

[§453(d)(2)] 
Amount of gain generated by 
§453(d)(1)(a) $1,700,000 


If the purchase money mort- 
gage had been assigned, by gift, 
and we assume that its fair market 
value at the time of the transfer 
was $2,600,000, the resulting in- 
come would be $1,900,000. If, 
however, the installment obliga- 
tion had been sold for an amount 
less than its basis, or if it had been 
otherwise transferred at a time 
when its fair market value was ex- 
ceeded by its basis, a loss would 
result.® 

As is apparent from the preced- 
ing discussion, the application of 
§453(d) is contingent upon the oc- 
currence of a “disposition.” Ac- 
cordingly, the primary purpose of 
this article is to apprise and ac- 
quaint the practitioner with cer- 
tain of those events that may con- 
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stitute “dispositions” for pur- 
poses of activating the provisions 


of §453(d). 


Modification of Terms of Obliga- 
tion or Substitution of Security 


A change in the terms of the ob- 
ligation, or the substitution of se- 
curity, consummated between the 
original obligor and obligee, 
which leaves the obligee with 
only paper economic realization, 
should not be regarded as an “ex- 


change,” “satisfaction,” or “dis- 
position” for purposes of 
§453(d)(1).4 


The difficult problems in this 
context result when the proposed 
modification involves parties 
other than the original obligor and 
original obligee. Assume, for ex- 
ample, that the original obligor 
sells property which was the sub- 
ject matter of the original §453 
sale and, as part of the transaction, 
the purchaser assumes the origi- 
nal obligor’s liability. If there is 
no change in the original obligor’s 
obligations with respect to such 
terms as time of payment, princi- 
pal, and interest, and the purchas- 
er merely steps into the shoes of 
the original obligor, it would ap- 
pear that this assignment and de- 
legation (or novation) would not 
constitute a “disposition” for pur- 
poses of activation of the provi- 
sions of Code §453(d). Although 
there is the possibility that the 
new obligor possesses a stronger 
or more stable financial posture 
than the original obligor, it cannot 
be ignored that the obligee’s posi- 
tion is still nonliquid. Accord- 
ingly, it would be highly inequi- 
table on these simple facts to trig- 
ger the dispositional effects of 
§453(d).5 


Discounting and Pledge of In- 
stallment Obligations 


The distinction between a dis- 
counting of installment notes and 
a pledge is significant since a dis- 
counting constitutes a disposi- 
tion, whereas a pledge does not.® 

Retail sellers using the install- 
ment method will frequently fac- 
tor or discount their accounts re- 
ceivable to create additional 
working capital. Since these 
transactions result in the receipt 
of cash by the retailer, the Internal 
Revenue Service holds that 
further deferral is not warranted 
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and that the income should be 
immediately included under 
§453(d). On the other hand, the 
retailer would take the position 
that the transaction constituted a 
borrowing with the notes pledged 
as collateral, and did not, accord- 
ingly, constitute a disposition for 
purposes of §453(d). 


Revenue Ruling 65-1857 dealt 
with an arrangement in which an 
installment seller assigned its in- 
stallment obligations to a financ- 
ing company as collateral for a 
loan to the installment seller. The 
financing company made the col- 
lections on the installment obliga- 
tions, and under the terms of the 
loan agreement, the amounts col- 
lected were applied by the financ- 
ing company in payment of the 
seller’s note. The loan agreement 
further provided that the seller 
would incur an obligation to make 
payments to the financing com- 
pany only if the collections were 
insufficient to repay the debt. The 
amounts borrowed were substan- 
tially equal to the face amount of 
the installment obligations. The 
Ruling held that the transaction 
constituted a disposition of the in- 
stallment obligations on the 
ground that the taxpayer-seller, 
by receiving the cash from the 
loan, had the “ability to pay” the 
tax and that deferral privilege of 
§453 was no longer justified. 

Despite the broad implications 
of the Revenue Ruling and the 
subsequent success of the Inter- 
nal Revenue Service in charac- 
terizing such transactions as dis- 
positions in the John B. Mathers 
and Ralph Dessauer decisions, it 
appears that installment obliga- 
tions can be used as security for an 
extension of credit without ac- 
tivating the provisions of §453(d). 
In order to effectuate a favorable 
result, however, the taxpayer 
must be careful to avoid casting 
the transaction in such a manner 
that it acquires sales-like conse- 
quences. The following 
guidelines are pertinent in this 
context: 

A. Although formalities will not 
govern the substance of a transac- 
tion, the taxpayer should be care- 
ful to caption the receipt of money 
from the lending institution as a 
“loan”; 

B. The “‘loan’’ transaction 
should be kept separate and 
should contain provisions for re- 


payment (both as to the time of 
payment and amount owed) 
which are at variance with those 
involved in the installment obli- 
gations; 

C. The taxpayer-obligee should 
also retain title to the notes while 
effecting their collection in order 
to avoid the implication that the 
taxpayer-obligee is simply col- 
lecting the receivables as a con- 
duit for the “pledgee”; and 

D. The taxpayer should avoid 
the regular practice of borrowing 
amounts substantially equivalent 
to the installment obligations. 

It should be observed that, 
while the pledging of an install- 
ment obligation for an amount 
substantially equal to the install- 
ment obligation will not conclu- 
sively characterize the pledge 
transaction as a disposition, the 
consistent practice of borrowing 
such substantially equivalent 
amounts could result in the 
characterization of the relevant 
transactions as sales, rather than 
the mere extension of credit. 


Repossession of Property 


When a buyer defaults in the 
payment of installment obliga- 
tions, and the seller who has been 
reporting gain on the installment 
method reacquires the property, 
either through foreclosure pro- 
ceedings or a voluntary surrender 
of the property in which the buyer 
is discharged from further liabil- 
ity, the reacquisition of property 
constitutes a satisfaction of the in- 
stallment indebtedness at other 
than face value and produces tax 
consequences for the seller. The 
precise nature of the tax conse- 
quences sustained by the seller 
upon the repossession is contin- 
gent upon whether the property 
repossessed is personalty or re- 
alty. Ifthe property repossessed is 
personalty, the seller will have 
gain or loss equal to the difference 
between the fair market value of 
the property at the time of the re- 
possession and the basis of the in- 
stallment obligation satisfied or 
discharged. These consequences 
will follow irrespective of 
whether title has passed and 
whether the property was reac- 
quired through foreclosure or 
voluntary surrender of the prop- 
erty so that the buyer is dis- 
charged from future liability. The 
gain or loss resulting will relate 
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back to the original sales transac- 
tion and will be characterized ac- 
cordingly. 

Where realty is repossessed, 
the prospect or a sizable gain at 
the time of repossession was 
eliminated by the enactment of 
1964 of Code §1038. This section 
is applicable when the sale of real 
property results in an indebted- 
ness secured by the property sold 
and the seller reacquires the 
property in partial or full satisfac- 
tion of the existing indebtedness. 
If these two requisites of $1038 
are satisfied, gain shall result to 
the reacquiring seller only to the 
extent that the money or property 
received at or prior to the reac- 
quisition exceeds the amount of 
gain returned as income on the 
sale of such property for periods 
prior to the reacquisition. Al- 
though §1038 has the effect of 
limiting the amount that the seller 
will include in his income pur- 
suant to the reacquisition of the 
property, it must still be observed 
that the transaction does consti- 
tute a disposition of an install- 
ment obligation and, thus, the 
character of the gain is deter- 
mined by reference to the charac- 
ter of the asset sold in the original 
transaction. 


Corporate Organizations and 
Reorganizations 


A. Code §351 Transaction 

A transfer of an installment ob- 
ligation to a controlled corpora- 
tion in a transaction in which gain 
or loss is not recognized pursuant 
to the provisions of §351 is not 
regarded as a disposition and, ac- 
cordingly, no gain or loss shall re- 
sult to the transferor as a conse- 
quence of such transfer. Therefore, 
the installment obligation in the 
hands of a corporate recipient will 
have the same character that it 
would have had in the hands of 
the transferor.® Consequently, the 
corporation will continue to re- 
port income in the same amount 
and character that the transferor 
would have reported had he con- 
tinued to hold the obligation. 


If the transferee corporation is 
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the obligor under the installment 
obligation which is transferred by 
a shareholder pursuant to the 
§351 transaction, the transferee 
corporation will not incur any 
gain pursuant to the transfer. 
Even though the acquisition by 
the corporation of its own obliga- 
tion effectively results in the can- 
cellation of such obligation, the 
transferee corporation sustains no 
gain consequences because the 
cancellation of such installment 
obligation (which was acquired 
for stock or securities) does not 
result in any economic benefit to 
the transferee corporation.® It 
should be observed, however, 
that although the Fifth Circuit 
Court of Appeals held that no dis- 
position for purposes of §453(d) 
resulted when a transferee corpo- 
ration effectively cancelled the 
transferred installment obliga- 
tions, the court did suggest in dic- 
tum that §351 should not be ap- 
plied to protect the transferor in 
such a transfer. Accordingly, if 
this dictum is followed, §351 
would not preclude application of 
§453(d) under comparable cir- 
cumstances where a taxpayer 
transfers an installment obliga- 
tion to his controlled corporation 
where the controlled corporation 
is the obligee on the installment 
obligation.?° 

B. Code §361 Transaction 

A transfer of an installment ob- 
ligation to a corporation under 
§361 (relating to exchanges of 
property for stock and securities 
pursuant to the reorganization) is 
not regarded as a disposition, and 
the installment obligation trans- 
ferred to the transferee corpora- 
tion will be regarded as having 
the same character that it would 
have had in the hands of the 


transferor.!4 


Dividend Distributions 


Code §311(a) provides that a 
corporation does not realize taxa- 
ble income upon the distribution 
to its shareholders of property in 
kind. Nevertheless, §311(a) speci- 
fically carves out the distribution 
of installment obligations. Ac- 


cordingly, the distribution of an 
installment obligation by a corpo- 
ration to its shareholders will re- 
sult in gain or loss to the distribut- 
ing corporation. 

Moreover, it must be recog- 
nized that a double tax impact can 
flow from the distribution of the 
installment obligation. This twin 
impact results since the distribut- 
ing corporation is not only com- 
pelled to include in its income the 
remaining deferred amounts, but 
the distributee-shareholder is 
also compelled to include in his 
income as a dividend an amount 
equal to the fair market value of 
the distributed obligation. In this 
latter context, it should also be ob- 
served that the potential income 
creation at the corporate level 
would also generate earnings and 
profits for purposes of measuring 
the potential dividend tax conse- 
quences to the distributee- 
shareholder.!? 


Liquidations 


A. General Provisions 

Code §336 provides generally 
that no gain or loss shall be recog- 
nized to a corporation on the dis- 
tribution of property in a partial or 
complete liquidation. However, 
Code §336 also expressly pro- 
vides that the general rule of §336 
shall not operate with respect to 
transactions covered under 
§453(d). Thus, pursuant to the dis- 
tribution of installment obliga- 
tions in a complete or partial li- 
quidation, the liquidating corpo- 
ration will be compelled to in- 
clude in its income the remaining 
deferred amount. 

However, contrary to the ordi- 
nary income effect of a dividend, a 
complete or partial liquidation is 
treated as an “exchange,” and, 
thus, bestows capital gain treat- 
ment upon the distributee- 
shareholders. Accordingly, if 
§453 (d) is activitated in a com- 
plete or partial liquidation by the 
distribution to the distributee- 
shareholders of installment oblig- 
ations, the distributed installment 
obligations will be treated in the 
same manner as other property 
distributed in a complete or par- 
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tial liquidation. Consequently, 
capital gain will be incurred by 
the distributee-shareholders only 
to the extent that the fair market 
value of the property received 
(including the appropriate value 
for the installment obligation) ex- 
ceeds the basis of the 
distributee-shareholder’s stock in 
the liquidating corporation. 


B. Code §333 Liquidations 

Code §333, which facilitates 
the liquidation of personal hold- 
ing companies, is chiefly attrac- 
tive to corporations with ap- 
preciated property but either no 
earnings and profits or only nomi- 
nal earnings and profits. The exis- 
tence of earnings and profits for 
purposes of §333 is significant 
since earnings and profits is one of 
the measures for purposes of de- 
termining the amount of the gain 
recognized by the shareholders 
pursuant to the §333 liquidation. 

It seems improbable that a cor- 
poration whose assets consist 
largely of installment obligations 
would select the one-month li- 
quidation route. If the corporation 
had earnings and profits, the 
distributee-shareholder would be 
charged with gain recognition, 
which would be treated as a div- 
idénd, to the extent of his pro rata 
share of post-1913 earnings and 
profits.17 This contrasts with the 
capital gain treatment which a 
distributee-shareholder would 
receive in §331 liquidation under 
which the earnings and profits of a 
liquidating corporation are ir- 
relevant. Furthermore, while a 
distributee in a §331 liquidation is 
entitled to a fair market value 
basis with respect to the property 
received, the distributee in a §333 
liquidation takes the distributed 
property at a basis equal to his 
basis in the stock surrendered, in- 
creased by the amount of gain 
recognized and decreased by the 
amount of money received in the 
distribution.'* Finally, since the 
total computed basis is allocated 
among the properties received 
according to their respective fair 
market value, there is no assur- 
ance that the installment obliga- 
tion would be allocated its com- 
ponent fair market value basis. 
Accordingly, the chief relevance 
of §333 would be in situations 
where installment obligations do 
not constitute a significant portion 


of the total assets of the liquidat- 
ing corporation. 

C. Code §332 Liquidations 

If a parent corporation receives 
an installment obligation pur- 
suant to the liquidation of an 80 
percent-controlled corporate sub- 
sidiary, and the basis of the distri- 
buted assets is determined under 
§334(b)(1), the distribution is not 
regarded as a disposition and no 
gain or loss results to the sub- 
sidiary as a result of the distribu- 
tion of the installment obligation. 
If, however, the parent’s basis for 
the distributed assets is deter- 
mined under the special basis 
rules of §334(b)(2), the distribu- 
tion of the installment obligation 
pursuant to the liquidation will be 
regarded as a disposition, and the 
liquidating subsidiary corpora- 
tion will sustain gain or loss con- 
sequences as a result of the dis- 
tribution of the installment 


obligations.'5 
D. Code §337 Liquidations 


In general, §337 permits a cor- 
poration to adopt a plan of com- 
plete liquidation and dispose of 
its assets without recognition of 
gain or loss at the corporate level 
if the liquidation is completed 
within 12 months of the adoption 
of the plan.!® Installment obliga- 
tions qualify as “property” for 
purposes of §337(a) and may, thus, 
be distributed in liquidation 
without the triggering of §453(d) 
in the following situations: 

(a) When the subject install- 
ment obligations are acquired 
from the sale, after the adoption of 
the plan of liquidation, of nonin- 
ventory property, except to the ex- 
tent of any §1245 and/or §1250 re- 
capture potential; and 

(b) When the subject install- 
ment obligations are acquired 
from the bulk sale of inventory 
after the date of the adoption of 
the plan of liquidation. 

When the subject installment 
obligations do not fall within 
these two situations, the transfer 
of these obligations by the corpo- 
ration to persons other than the 
distributee-shareholders, or their 
distribution in complete liquida- 
tion to distributee- 
shareholders, will activate 
§453(d) and result in income in- 
clusion. 

The applicability of §453(d) ina 
§337 liquidation, thus, could sub- 
stantially increase the tax expense 
of the liquidating corporation. 
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Subchapter S Aspects 


Code $453 is fully applicable to 
a Subchapter S corporation. How- 
ever, since there is no tax imposed 
at the corporate level in a Sub- 
chapter S operation, the impact of 
§453(d) is generally felt by the 
shareholder.'?7 Nevertheless, if 
the disposition by an electing 
Subchapter S corporation of an in- 
stallment obligation creates gain 
which is properly characterized as 
long term capital gain, there is a 
possibility that §1378 may be ap- 
plicable to create tax conse- 
quences at the corporate level. Ac- 
cordingly, the practitioner must 
carefully analyze the potential re- 
sults of a proposed disposition by 
a Subchapter S corporation of in- 
stallment obligations. 

(To be concluded next month) 


FOOTNOTES 

1 Unless otherwise specified, all Code 
and Treasury Regulation references 
hereinafter are to the Internal Revenue 
Code of 1954, as amended, and the Treas- 
ury Regulations promulgated thereunder. 

2 See Estate of Rogers v. Comm’r, 143 F. 
2d 695 (2d Cir. 1944). 

3 See Code §453(d)(1). 

4See Rev. Rul. 74-157, I.R.B. 1974-14, 
11; Rev. Rul. 68-419, 1968-2 C.B. 196; Rev. 
Rul. 68-246, 1968-1 C.B. 198; and Rev. Rul. 
55-5, 1955-1 C.B. 331. 

5 See John I. Cunningham, 44 T.C. 103 
(1965). 

6 See Yancy Bros. Co. v. United States, 
319 F. Supp. 441 (N.D. Ga. 1970); John B. 
Mathers, 57 T.C. 666 (1972), acq., 1973-1 
C.B. 1; United Surgical Steel Co., 54 T.C. 
1215(1970), acq.,1971-2C.B.3; Ralph Des- 
sauer, 54 T.C. 327 (1970); and Town & 
Country Food Co., Inc., 51 T.C. 1049 
(1969), acq. 

7 1965-2 C.B. 153. But see the case cited 
in footnote 6, supra. 

8 See Treas. Regs. §1.453-9(c)(3). 

®See Jack Ammann Photogrammetric 
Engineers, Inc. v. Comm’r, 341 F. 2d 466 
(5th Cir. 1965). 

10 If this dictum is correct, the next 
question is whether the amount of the ac- 
celerated gain should be determined 
under the provisions of Code §453(d)(1)(A) 
or by §453(d)(1)(B). 

11 See Treas. Regs. §1.453-9(c)(2) & (3). 

12 See Treas. Regs. §1.312-6(a). 

13 [t should be observed that this discus- 
sion merely reflects the tax exposure of 
sucha disposition at the shareholder level. 
As has been previously discussed, a dis- 
position in the context of a §333 liquida- 
tion would also generate tax consequences 
at the corporate level. 

14 Code §334(c). 

15 See §453(d)(4)(A), as amended, P.L. 
89-809, §202(c), 89th Congress, 2d Sess. 
(1966). 

16 Code §337(a). 

17 Code §1372(b). 
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THE FLORIDA BAR 
AFRICAN ADVENTURE 


INVITES YOU TO SPEND TWO SUN-FILLED WEEKS 
IN RABAT, CASABLANCA AND NAIROBI 


a 


More than a trip. 


Africa. 


IT’S MORE THAN TARZAN, JANE AND CHEETAH 


A lot more... Atlantic white 
beaches, majestic mountains, 
cosmopolitan cities, restaurants 
with French and International 
cuisine, bargains in brassware, 
jewelry, leather, carpets, safari 
filming, tropical scenery green 
and cool. It’s all here, a carefree, 
do-as-you-please holiday in 


> 
SEND TO: 


PUBLIC AFFAIRS OFFICE 
FLORIDA BAR 


TALLAHASSEE, FL 32304 


Enclosed is my check for $ 
Bisio0 per person) as deposit. 


NAME 

ppress 
CITY 


i 

STATE ZIP 
| 


PHONE 


luggage allowance. 
3g Miami & Tampa 
March 23, 1975 


More than a bargain. 
$1168 


Includes: direct chartered jet 
flights, deluxe hotels, American 
breakfasts, gourmet dinners at a 
selection of the finest restaurants, 
transfers and a generous 70 lb. 


Another non-regimented INTRAV deluxe adventure 
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Let the Banker Beware 


“When you need money, see 
your friendly banker” urges the 
ad. Has the friendly banker pon- 
dered the question: When is a 
boat mortgage not a boat mort- 
gage? When the owner, after the 
boat and mortgage are registered 
under a state recording system, 
secretly registers the boat under 
the federal system and then sells 
the boat to an innocent purchaser, 
that’s when. To be sure, such ac- 
tion will fray the fragile fabric of 
friendship, but so go the perils of 
the friendly banker. 

Secured loans on personal 
property are long familiar in bank- 
ing, and internal procedures are 
well-established. Since the great 
surge of pleasure boating in the 
1950’s there appears in the lend- 
ing marketplace a play on this 
split-level registration system 
which exposes the security to for- 
feiture in dealings with larger 
yachts. 

Consider the experience of the 
bank from which Mr. Murphy got 
the purchase money for the Yacht 
Safari in October 1966.1 He 
bought it from a yacht sales firm 
with an installment sales contract 
which reserved the title and se- 
curity interest to the seller, who 
simultaneously assigned it to the 
bank. The bank filed a financing 
statement under the state’s Uni- 
form Commercial Code reflect- 
ing, in this case, that the yacht was 
numbered under state law. 
(Numbering commonly desig- 
nates state registration, and 
documentation, federal registra- 
tion.) This permanent state boat 
number corresponds in function 
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to a permanent automobile 
license tag. 

But the Safari was of sufficient 
size—over five net tons—to 
document it as a pleasure yacht,? 
and in March 1967 Murphy did 
just that at the U.S. Customs 
House. He was not required by 
federal law to disclose outstand- 
ing debts against the vessel at the 
time and, of course, if that had 
been done there would have been 
no story. As proof of clear title he 
exhibited the Master Carpenter’s 
Certificate* that the seller had de- 
livered to him, but he concealed 
the bank’s interest in the yacht. In 
December 1967 Murphy sold the 
boat for cash to plaintiff, who 
searched the Safari’s abstract of 
title at the Customs House and 
found it clear. In January 1969 the 
bank informed the plaintiff of its 
security interest, and so plaintiff 
filed an action in federal court 
against the bank to get a declara- 
tory judgment that the vessel was 
not subject to the bank’s lien. 
Murphy, shortly after the sale, 
passed out of the story by depart- 
ing to Central America where he 
died soon thereafter, leaving an 
insignificant estate. 


Back at the courthouse, the 
judge ruled that the bank had no 
security interest against the Safari 
in the hands of plaintiff as a bona 
fide purchaser, because the 
bank’s security on it, to be valid, 
had to be recorded at the home 
port. This was a requirement of 
the federal Ship Mortgage Act as 
applied to documented vessels.5 
On documentation, the federal 
superseded the state system. The 
judge pointed out that as a condi- 
tion of the original loan to Murphy 
the bank could have insisted on 
documentation with attendant re- 
cordation of the lien at the Cus- 
toms House; thus, an innocent 
purchaser could have found it in 
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the records. This failure on the 
part of the bank required the de- 
claratory relief sought by plaintiff. 

On the bank’s appeal, the U.S. 
Court of Appeals dismissed the 
case for lack of jurisdiction but ob- 
served that federal law is clear in 
support of plaintiffs contention 
that Murphy’s documentation of 
the yacht without disclosing the 
bank’s lien operated to cut off the 
prior state lien as to plaintiff, and 
the court’s decision is all the more 
regrettable because the equities 
seem plainly with plaintiff.® 

The court was critical of the 
bank: If, on the original sale, it 
had arranged to withhold the Mas- 
ter Carpenter’s Certificate from 
Murphy pending full payment, 
Murphy could not have misused 
the certificate to document the 
boat as being free of liens; or the 
bank could have insisted as a con- 
dition of sale that the boat be 
documented, showing the out- 
standing lien at the time. Failing 
either, the bank opened the way 
for Murphy’s fraud while plaintiff 
properly relied on the Customs 
House records. The rule applica- 
ble is that when both parties are 
innocent of wrongdoing and one 
had the power to prevent the 
fraud while the other did not, the 
latter has the higher equity. 

Interestingly, the court went 
further to criticize the split-level 
system of (preferred and non- 
preferred) mortgages, but it was 
bound to follow U.S. Supreme 
Court jurisdictional decisions. 
Thus, the parties were turned 
loose on the courthouse steps and 
presumably they went to state 
court. 


These conflicting rights were 
adjudicated in another split-level 
case, not wishfully but directly, in 
a state court in 1939.7 Criscuolo in 
1929 agreed to lend Di Maggio 
funds to build a commercial fish- 
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ing boat for which a chattel mort- 
gage was recorded in the county 
records, but never with the Col- 
lector of Customs. Then Di Mag- 
gio executed a conditional sales 
contract to Atlas for installation of 
a 90 horsepower engine for $6900. 
It made provision for documenta- 
tion of the boat with the Collector 
on its completion together with 
recordation of the mortgage to 
secure payment. In February 


1930, this was done. Atlas did not. 


know of Criscuolo’s mortgage 
filed in the county. In -March 
1932, Di Maggio defaulted in his 
payments, and in the presence of 
Criscuolo, he gave a bill of sale to 
a trustee which was recorded with 
the Collector. In July 1932, the 
trustee sold the boat to Sweins, a 
bona fide purchaser, without 
notice of Criscuolo’s mortgage, for 
$5000. 

In the subsequent litigation be- 
tween Atlas and Criscuolo, it was 
held that the documentation of 
the boat had the effect of nullify- 
ing Criscuolo’s mortgage as to 
Atlas. The U.S. Supreme Court 
declined review of the decision.® 

The embattled banker won out 
in a 1971 case after facing some 
intricate defenses for failing to get 
the protection of the Ship Mort- 
gage Act.® The bank loaned the 
Russells $18,000 to buy the 
50-foot cabin cruiser, Lolita. Loan 
terms provided that an unau- 
thorized sale would constitute a 
default. Thereafter the Russells, 
without the bank’s consent, ag- 
reed to sell the Lolita, which had 
been documented throughout, to 
the Canavans for $16,500. The 
bank declared the $10,000 bal- 
ance to be immediately due and 
payable, so the Canavans placed 
the $16,500 price in escrow with 
the defendant, a broker, against 
whom the bank filed suit in state 
court to claim the unpaid balance 
against the escrowed fund. 

After the bank’s claim was dis- 
missed by the trial court it was 
held on appeal that the bank had 
stated a proper cause. The court 
untangled defendant’s argu- 
ments: 


- The Uniform Commercial 
Code, under which the bank 
claimed protection for its security, 
expressly excluded the Code’s 
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applicability if the transaction 
was governed by the Ship Mort- 
gage Act;!° 

- The Ship Mortgage Act?! re- 
quired that the mortgage be re- 
corded with the Collector of Cus- 
toms (since changed by federal 
agency reorganization to Office of 
Marine Inspection of the Coast 
Guard) to create a valid preferred 
mortgage against those who were 
not parties to it or who did not 
have actual knowledge of the 
mortgage; 

- A preferred mortgage is en- 
forced exclusively in admiralty 
court;!* a nonpreferred mortgage 
is enforced in state court;!% 

- The instrument could not have 
been recorded under the Ship 
Mortgage Act because the signa- 
tures on the security agreement 
were not acknowledged;' 

- Although the UCC yields to 
the Ship Mortgage Act which, 
however, is inapplicable, then the 
UCC exclusion is not effective 
and the balance of the UCC is ef- 
fective; 

- The UCC does not require that 
a security interest be perfected by 
filing or otherwise in order to be 
valid;5 

- Since the UCC was operative 
the bank was not relegated solely 
to a common law action on the 
promissory note; 

- The bank’s prospective en- 
forcement is against a third party 
escrow holder with notice to 
reach the proceeds of an unau- 
thorized sale of the collateral in 
his hands, and nothing in the case 
is inconsistent with such right. 

The parallel state and federal 
registration systems appear to be 
unique for boats. In the Safari 
case, the Court of Appeals showed 
concern and disturbance over the 
duality. It was unimpressed by 
the policy to promote shipbuild- 
ing. On review of the policy a 
strong case can be made, in the 
interest of orderly administration 
in the marketplace, for the re- 
moval of pleasure boats of every 
size from federal registration pro- 
cedures (except in those few 
states without local numbering 
systems?®) and subject them only 
to state administration as with au- 
tomobiles. Trends are toward 
such unifying concepts even to 
the extent that motorboats are de- 


fined as motor vehicles under 
state law.!7 For sucha revision the 
friendly banker will have to con- 
sult with his friendly Congress- 
man. 

Meanwhile, the banker well 
may note the Court of Appeals’ 
warning: If the yacht is five net 
tons or more—usually about 31 
feet and upward—then require 
documentation as a condition of 
the loan; or impound the title 
papers until the debt is fully paid. 
Although these may seem to be 
stern measures, they will pre- 
serve the fragile fabric of friend- 
ship and forestall some eager en- 
trepreneur from publishing a 
handbook on how to gypa bank. 0 


FOOTNOTES 

1 McCorkle v. First Pennsylvania Bank- 
ing & Trust Co., 321 F. Supp. 149 (USDC, 
DC Mad, 1970). 

2 46 USC $103, 251; 46 CFR §67.0.-3. 

3 This is only half true, but literary 
license will highlight a regulatory peril by 
a comparison between the federal and 
Florida systems. The required Application 
for Boat Certificate of Title in Florida 
(DNR Form T-1l) provides for the 
applicant’s sworn certification of owner- 
ship and “that there is no lien existing ex- 
cept as shown in this application.”” USC 
and CRF show no such requirements. 
Further inquiry of U.S. Coast Guard Office 
of Marine Inspection, Vessel Documenta- 
tion Office confirms that there is no com- 
parable federal form, and no office proce- 
dures provide for disclosure of any indebt- 
edness on making application for yacht 
documentation. Thus, shocking as it may 
seem in a review of the events, if Murphy 
had disclosed the bank’s security interest 
it would have been of no concern to the 
Coast Guard until the lender filed a prefer- 
red ship’s mortgage (46 USC $921), which 
could not have been done until the yacht 
was documented, etc. It should be noted 
further, however, that maritime (secret) 
liens authorized by 46 USC §971 could 
exist without the owner’s knowledge 
under both federal and state systems. 

446 USC §24. See F.S. 371.051(1)(b). 

5 46 USC §921. 

6 459 F. 2d 243 (CA 4th, 1972). 

7 Atlas Imperial Diesel Engine Co v. 
Criscuolo, et al., 89 P. 2d 674, 32 Cal. App. 
2d 244, 1939. 

® Cert. den. 308 U.S. 620, 60 S. Ct. 265, 
84 L. Ed. 517 (1940); reh. den. 308 U.S. 
639, 60 S. Ct. 382, 84 L. Ed. 531 (1940). 

® Security Bank of Oregon v. Levens, 
480 P. 2d 706, 257 Or. 630 (S. Ct. Or., 1971). 

10 ORS 79.1040(1). See F.S. 679.104(1). 

11 46 USC §921. 

12 46 USC §951. 

13 Brock et al. v. Angeron, 16 So. 2d 93 
(Ct. App., La., 1944); Bertram v. Yacht 
Wanda, 447 F. 2d 966 (CA 5th, 1971). 

14 46 USC §926; 46 CFR §67.47-17. 

15 ORS 79.3010. See F.S. 679.301. ORS 
79.3120(5)(c). See F.S. 679.312(5)(c). ORS 
79.2040(1). See F.S. 679.204(1). 

16 Currently New Hampshire, Washing- 
ton, Alaska and District of Columbia. 

17 F.S. 371.63, 371.62. 
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Bail Bondsman Activities 
Advisory Opinion 74-3 

The committee has received a 
request for an opinion on the fol- 
lowing questions: 


1. Is it considered practicing law without 
alicense for a bondsman acting as agent for 
himself and his bonding company to rep- 
resent himself and the bonding company 
at a motion to set aside a bond estreature? 

2. Can said bondsman draft and submit 
to the court the motions and orders neces- 
sary for the setting aside of a bond estrea- 
ture without the advice and representation 
of an attorney? 


In answering these questions, 
Article II, Section 2 of the Integra- 
tion Rule of The Florida Bar, pro- 
vides an essential frame of refer- 
ence: 

“No person shall engage in any way in the 
practice of law in this state unless such 


person is an active member of The Florida 
Bar in good standing... .” 


Before considering the excep- 
tions to this basic rule, it is fun- 
damental that we determine 
whether the activities of a bail 
bondsman in representing him- 
self and his bonding company at a 
motion to set aside a bond estrea- 
ture as well as in drafting and 
submitting necessary motions toa 
court constitute “the practice of 
law.” 

In The Florida Bar v. Town, 174 
So. 2d 395 (Fla. 1965), the Su- 
preme Court of Florida (citing 
State ex rel. The Florida Bar v. 
Sperry, 140 So. 2d 587 (Fla. 
1962) ), spoke to the question of 
what activities constitute “the 
practice of law”: 

It is generally understood that the per- 
formance of services in representing 
another before the courts is the practice of 
law. But the practice of law also includes 
the giving of legal advice and counsel to 
others as to their rights and obligations 
under the law and the preparation of legal 
instruments, including contracts, by which 
legal rights are either obtained, secured or 
given away, although such matters may not 
then or ever be the subject of proceedings 
in a court. 

We think that in determining whether 


the giving of advice and counsel and the 
performance of services in legal matters for 
compensation constitute the practice of 
law it is safe to follow the rule that if the 
giving of such advice and performance of 
such services affect important rights of a 
person under the law, and if the reasonable 
protection of the rights and property of 
those advised and served requires that the 
persons giving such advice possess legal 
skill and a knowledge of the law greater 
than that possessed by the average citizen, 
then the giving of such advice and the per- 
formance of such services by one for 
another as a course of conduct constitute 
the practice of law. (at 591) 


The act of a bail bondsman in 
representing himself and his 
bonding company at a motion to 
set aside a bond estreature would 
constitute “the performance of 
services in representing another 
before the courts’ within the 
meaning of the above-quoted lan- 
guage. In such an instance, the 
bondsman would appear as an ad- 
vocate not only on his own behalf 
but also on behalf of the bonding 
insurance company. The act of a 
bail bondsman in drafting and 
submitting to a court motions and 
orders necessary for setting aside 
of a bond estreature would consti- 
tute “the preparation of legal in- 
struments” within the above- 
quoted language. It is accordingly 
the opinion of this committee that 
such activities fall within the de- 
finition of “the practice of law.” 
Persuasive authority firmly but- 
tresses this conclusion. See e.g., 
Chicago Bar Association v. Kel- 
logg, 388 Ill. App. 618, 88 N.E. 2d 
519 (1964); State ex rel. Devine v. 
Swarzwalder, 165 Ohio St. 447, 
136 N.E. 2d 47 (1956). 

Having concluded that the pos- 
ited activities of a bail bondsman 
constitute “‘the practice of law,” 
we must consider the exceptions 
to Article II, Section 2 of the In- 
tegration Rule of The Florida Bar 
to determine whether such ac- 
tivities are ‘‘unauthorized.”’ 
Those exceptions are as follows: 
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1. A practicing attorney of 
another state, in good standing 
who has professional business ina 
court of record of Florida may, 
upon motion, be permitted to 
practice for the purpose of such 
business only, when it is made to 
appear that he has associated and 
appearing with him in such busi- 
ness an active member of The 
Florida Bar. Article II, Section 2, 
Integration Rule of The Florida 
Bar. 

2. An individual may represent 
himself in propria persona. Fla. 
R.C.P. 1.030(b); Nicholson Sup- 
ply Co., Inv., v. First Federal Sav- 
ings and Loan Association of 
Hardee County, 184 So. 2d 438 (2 
D.C.A. Fla. 1966). 

3. A person vested with a fed- 
eral license to engage in activities 
constituting “‘the practice of law” 
may so act within narrowly cir- 
cumscribed bounds. See e.g., 
Sperry v. State ex rel. The Florida 
Bar, 373 U.S. 579 (1963); 

4. A corporation may be rep- 
resented by a nonlawyer in cer- 
tain actions of a civil nature in 
county court where the amount in 
controversy is $1,500 or less, ex- 
clusive of costs, interests and at- 
torneys’ fees. Fla. R.S.P. 
7.050(a)(2). 

It is clear that exception num- 
bers one and three have no appli- 
cation to the questions presented. 
The fourth exception would not 
be applicable inasmuch as a bond 
estreature hearing is conducted in 
the context of a criminal 
proceeding—clearly beyond the 
ambit of the Rules of Summary 
Procedure. Exception number 
two is likewise inapplicable be- 
cause the question of bail 
bondsman representation has 
been framed in the context of an 
agent representing “himself and 
his bonding company.” Where in 
representing himself a _ bail 
bondsman simultaneously rep- 
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resents another, e.g., a bonding 
insurance company, he clearly 
casts himself into the role of an 
advocate/representative of 
another’s legal rights/duties. 
However, if a bondsman only acts 
for himself and no bonding insur- 
ance company or other party is 
concomitantly represented, such 
activity would not constitute un- 
authorized practice of law. It is 
clearly not the intent of this com- 
mittee to preclude such represen- 
tation by a bondsman in proper 
person. 


In Picket v. Municipal Court, 
San Diego Judicial District, 58 
Cal. Rptr. 24 (4 Dist. Ct. App. 
1967), the court considered simi- 
lar questions. The primary issue 
was whether licensed bail agents 
employed by the owner of a bail 
bond agency could appear in 
court and make motions to set 
aside bail forfeiture and reinstate 
bail. The court held that the 
owner's employees: 

“.. mot appearing as parties in 
propria persona nor as licensed 
attorneys at law, had no standing 
to make the motions.” (at 25) 

The court further stated: 

“The corporation, United 
Bonding Company, of course, can 
appear in court only through 
licensed counsel, and not through 
an attorney-in-fact.” (at 26) 

On the basis of the foregoing, it 


is the opinion of this committee 
that a bail bondsman may not: (1) 
represent himself and his bond- 
ing company at a motion to set 
aside a bond estreature and/or (2) 
draft and submit to a court mo- 
tions and orders necessary for the 
setting aside of a bond estreature. 


Advisory Opinion 74-4 

The committee has received a 
request for an opinion on the fol- 
lowing question: 

Is it the unauthorized practice 
of law for a non-Florida attorney 
to appear as an advocate in a 
quasi-judicial administrative pro- 
ceeding on behalf of his corporate 
employer? 

A brief summary of the factual 
background from which this ques- 
tion arose is as follows: 

An application for a dealer 
license to operate an Interna- 
tional Harvester franchise was 
filed by a Delray Beach corpora- 
tion with the Division of Motor 
Vehicles of the State of Florida. A 
protest was filed by a competitor 
located in West Palm Beach. An 
administrative proceeding was 
scheduled before the Division of 
Motor Vehicles in Tallahassee to 
consider the application and pro- 
test pursuant to Section 320.642, 
Florida Statutes. In that proceed- 
ing, the applicant was rep- 
resented by Florida counsel, the 
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protesting dealer was represented 
by Florida counsel, and Interna- 
tional Harvester Company was 
represented by an Illinois attor- 
ney who was and is a full-time 
employee of International Har- 
vester Company in Chicago. The 
International Harvester Company 
attorney-employee participated 
actively in the administrative pro- 
ceeding. He presented witnesses 
on direct examination, conducted 
cross-examination of witnesses, 
and presented oral argument on 
the law and facts. In addition, he 
submitted a brief on the law and 
facts on behalf of his employer. 

As a basic point of analysis, Ar- 
ticle II, Section 2 of the Integra- 
tion Rule of The Florida Bar pro- 
vides the general rule in refer- 
ence to the practice of law by one 
not licensed by the Supreme 
Court of Florida: 


“No person shall engage in any 
way in the practice of law in this 
state unless such person is an ac- 
tive member of The Florida Bar in 
good standing... (Emphasis 
supplied) 

A fundamental issue to be re- 
solved in applying this rule to the 
facts alleged to be unauthorized 
practice is whether the ques- 
tioned acts constitute “the prac- 
tice of law.” The decision of the 
Florida Supreme Court in State ex 
rel. The Florida Bar v. Sperry, 140 
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So. 2d 587 (Fla. 1962), vacated on 
other grounds, 373 U.S. 579 
(1963), speaks directly to this 
issue. 


The best test, it seems to us, is what is 
done, not where, for the safest measure is 
the character of the acts themselves. If they 
constitute the practice of law the fact that 
they are done in the private office of one 
who performs them or before a nonjudicial 
body in no way changes their character. It 
is generally understood that the perfor- 
mance of services in representing another 
before the courts is the practice of law. 


Applying the above tests to the 
facts at hand, there is little ques- 
tion that the acts of the Illinois 
attorney before the Division of 
Motor Vehicles constituted “the 
practice of law.”’ He presented 
and questioned witnesses on di- 
rect examination, conducted 
cross-examination of adverse wit- 
nesses, made oral argument to the 
hearing examiner, and subse- 
quently submitted a written brief 
on the law and facts based on the 
record of proceedings. 

The only exception expressed 
in Article II, Section 2 of the In- 
tegration Rule of The Florida Bar 
is that a practicing attorney of 
another state who has profes- 
sional business ina court of record 
in this state may be allowed to 


practice for the purpose of such 
business only when it appears 
that he has associated and appear- 
ing with him an active member of 
The Florida Bar. Irrespective of 
the question whether an adminis- 
trative agency acting in a quasi- 


judicial capacity could be in- 
cluded in the phrase “court of rec- 
ord,” it is clear on the facts pre- 
sented that the non-Florida attor- 
ney did not associate with him an 
active member of The Florida 
Bar. Therefore, it would appear 
that his activities would not fall 
within the exception stated in Ar- 
ticle II, Section 2 of the Integra- 
tion Rule of The Florida Bar. 

The advisory opinions of this 
committee speak indirectly but 
persuasively on the questions 
presented here. 

Advisory Opinion 67-1 was 
based on the question whether a 
person admitted to practice law in 
another jurisdiction, but not a 
member of The Florida Bar, could 
act as “house counsel” for his cor- 
porate employer in Florida by 
rendering any services which are 
legal in nature? The conclusion of 
this committee was in the nega- 


tive. The committee reasoned that 
in effect an out-of-state attorney 
not licensed to practice in Florida 
stands in the shoes of a layman 
insofar as the practice of law is 
concerned. Accordingly, it is 
necessary to look to the nature of 
the acts in light of the question 
whether a layman could render 
the same services without engag- 
ing in the unauthorized practice 
of law. Citing Sperry, supra, the 
opinion added: 


Hence, though a person may have been 
and still may be, a member in good stand- 
ing of the bar of a sister state, if he is not a 
member of The Florida Bar, his services 
rendered to and in behalf of his employer, 
when they fall within the guidelines of the 
practice of law as laid down above, consti- 
tute the unauthorized practice of law. 


Advisory Opinion 73-1 is also 
pertinent and persuasive in the 
circumstances presented. Al- 
though the Florida Supreme 
Court has stated (Sperry, supra) 
that the forum where “the prac- 
tice of law” takes place is of little 
significance—the nature of the 
acts themselves being 
paramount—the expanded scope 
of quasi-judicial administrative 
proceedings in our system of 
jurisprudence and the role of at- 
torneys therein deserves mention 
here. Advisory Opinion 73-1 in- 
volved the question of whether a 
person who is not a member of 
The Florida Bar may practice be- 
fore a zoning board on behalf of 
another. Again, the conclusion of 
this committee was in the nega- 
tive. The opinion cited the case of 
Denver Bar Association v. Public 
Utilities Commission, 391 P. 2d 
467 (Colo. 1964), which discussed 
extensively what acts before ad- 
ministrative bodies constitute the 
practice of law. Included were: 

3. Where one prepared for another for 
filing before the administrative agency, 
applications, pleadings or other pro- 
cedural papers requiring legal knowledge 
and technique. 

4. Where one appears for another before 
an administrative tribunal in adversary or 
public proceedings involving the latter's 
rights of life, liberty or property according 
to the law of the land. 

5. Where one on behalf of another, ex- 
amines and cross-examines witnesses and 
makes objections or resists objections to 
the introduction of testimony, the exercise 
of which requires legal training, know- 
ledge and skill. 

In Nicholson Supply Co., Inc., 
v. First Federal Savings and Loan 
Association of Hardee County, 184 
So. 2d 438 (2 D.C.A. Fla. 1966), 
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the court held in line with the 
prevailing majority view that a 
corporation cannot practice law, 
i.e., that it can only act through the 
agency of natural persons and ap- 
pear in court on its own behalf 
only through a licensed attorney. 
Inherent in the term “licensed” is 
the meaning—licensed to prac- 
tice in the jurisdiction in ques- 
tion. 

An exception to the above rule 
has been carved out by the 
Florida Supreme Court in Sum- 
mary Rule of Procedure 
7.050(a)(2). This rule deals with 
the procedure in the county courts 
and is derived from small claims 
court practice. It provides that: 

.a party, individual or corpo- 
ration, who or which has no attor- 
ney handling such cause shall 
sign his or its statement of 
claim...” 

This language provides that a 
corporation may be represented 
by a nonattorney. This apparently 
authorizes a corporate employee, 
whether an attorney admitted by 
another state or an officer, to rep- 
resent the interests of the corpora- 
tion in county court where the 
amount in controversy is $1,500 or 
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printing in all major Financial 
Centers across the nation... 
when you need it! 
@ DIRECT COURIER SERVICE 
to Washington, D.C., for your 
S.E.C. Filings. 
@e COMPLETE MAILING 
FACILITIES 
specialists in 
S.E.C. REGISTRATIONS 
PROSPECTUSES 
UNDERWRITING AGREEMENTS 
PROXY MATERIAL 
ANNUAL & INTERIM REPORTS 


international 
graphics, inc. 


FINANCIAL PRINTING 
3040 N. 29th Ave., Hollywood, Fla. 33020 
Phone Dade (305) 945-3441 
Broward (305) 920-3100 
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UPL OPINIONS 


less. Although it might be argued 
that a non-Florida attorney should 
be allowed to represent his corpo- 
rate employer in quasi-judicial 
administrative proceedings, this 
argument would be based on a no- 
tion that quasi-judicial adminis- 
trative proceedings parallel 
county court actions or occupy a 
lower status in the hierarchy of 
forums where legal rights are ad- 
judicated. It is the opinion of this 
committee that such an argument 
is unrealistic. The exception in 
the case of “small claims” practice 
cannot be expanded to include 
quasi-judicial administrative pro- 
ceedings. Significant legal rights 
and duties are litigated daily in 
administrative proceedings 
wherein an amount in controversy 
is truly an artificial concept. For 
example, whether a license will 
be issued or revoked or a 
variance/exception granted in- 
volves substantial questions of 
legal rights. The role of attorneys 


Call Your Corporate 
Order in Today, — 

Your Order will be 
Shipped Today!!! 


What more can You 
ask for?2?? 


STATE 


SEAL & CERTIFICATE CO. 


1111 So. 30th Ave. - Hollywood, Fla. 33020 


No. BROWARD: 525-2610 
So. BROWARD: 920-5964 
"DADE: 947-9839 


in such proceedings is as signifi- 
cant as that assumed in trial or ap- 
pellate court proceedings. 

In examining the law of other 
jurisdictions, the prevailing view 
is that a corporation may not ap- 
pear in court for itself but must 
appear through a “licensed” at- 
torney. See e.g., Osborn v. United 
States Bank, 22 U.S. 738 (1824); 
Roddis v. Strong, 58 Cal. Rptr. 530 
(1967); Simbrow v. U.S., 367 F. 2d 
373 (C.A. 3d Pa. 1966); Greer v. 
Ludwick, 241 N.E. 2d 4 (Ill. 1968). 

In Clark v. Austin, 101 S.W. 2d 
977 (Mo. 1937), the court held that 
representation of a corporation by 
unlicensed persons before the 
Public Service Commission con- 
stituted unauthorized practice of 
law inasmuch as the individuals 
involved were acting in a rep- 
resentative capacity in proceed- 
ings before a commission consti- 
tuted by law. 

In Tuttle v. Hi-land Dairyman’s 
Association, 350 P. 2d 616 (Utah 
1960), the court held that a corpo- 
ration must have a licensed attor- 
ney represent it in legal matters. 
Again, the logical meaning of 
“licensed” is—licensed in the 
particular jurisdiction in ques- 
tion. In the case of West Virginia 
State Bar v. Earley, 109 S.E. 2d 
420 (W. Va. 1955), the court consi- 
dered the question of practice by 
laymen before the state compen- 
sation commissioner. The court 
observed (at 432) that the com- 
mission was nota judicial tribunal 
but an administrative agency: 

. the particular tribunal, however, is not 
important, for it is well settled that it is the 
character of the act, and not the place 
where it is performed, which is the deci- 
sive factor in determining whether the act 
constitutes the practice of law. 


An opinion of the Attorney 
General of the State of Oregon 
dated September 14, 1962, con- 
tains the following language: 


“...it is clear that a person who is not a 
duly licensed lawyer and active member of 


the Oregon State Bar may not appear in a 


representative capacity for another person 
or entity before an agency, board or com- 
mission of the State of Oregon in matters 
constituting the practice of law.” 

An opinion of the Attorney 
General of the State of Washing- 
ton dated January 31, 1961, con- 
tains similar language and cites 
numerous cases for its conclusion 
that a nonattorney may not appear 
in a representative capacity be- 
fore a state administrative agency 
without engaging in the unau- 
thorized practice of law. 

It is clear on the facts presented 
in this request for opinion that the 
Division of Motor Vehicles is a 
public tribunal possessed with 
the power and authority to deter- 
mine rights of life, liberty and 
property according to law. It is 
likewise clear that the acts of the 
non-Florida attorney before that 
tribunal constituted the practice 
of law and required the skill and 
knowledge of a lawyer. It is also 
clear that the record of those pro- 
ceedings formed the basis for ap- 
pellate review in the courts of this 
state. See e.g., Metropolitan Dade 
County v. Jennings Construction 
Co., 196 So. 2d 33 (3 D.C.A. 1967). 
It is also clear that the non-Florida 
attorney was not authorized under 
the rules of this state promulgated 
by the Supreme Court of Florida 
to engage in activities constitut- 
ing the practice of law. 

On the basis of the foregoing, it 
is the conclusion of this commit- 
tee that it is the unauthorized 
practice of law for a non-Florida 
attorney to appear in a quasi- 
judicial administrative proceed- 
ing on behalf of his corporate em- 
ployer. 


Unauthorized Practice of Law 


Committee 
Leonard Rivkind 
Chairman 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS,FLA. 33901 


(813) 334-0810 
if no ans. call (813)334-1338 


THE FLORIDA BAR JOURNAL 


ae” 
« 
4 
he 
| 
| 2 
4 
i 
1 | 
4 
i 
- 
112 


HUSTLE. 


Tired of so-so service from your present lending source? The 
man from HELLER knows how to HUSTLE on your behalf! He’ll 
dig for ways to help you get the dollars you need. He’ll make 
things easier for you by aggressively following up on details. 
He'll promise and deliver — the kind of in-depth loan structuring 
expertise that has made us the largest factor in real estate 
financing. 


HELLER offices are located in key cities. We know real estate 
financing from the ground up and we make loan decisions on 
the spot. These advantages combined with the fact that we’re 
a part of the Three Billion Dollar assets of HELLER INTERNA- 
TIONAL, give us the extra MUSCLE that you need from your 
prime lender. 

We handle the complete range of real estate financing — land 
acquisition, land development and construction loans, as well 
as providing long-term financing for commercial and industrial 
properties at insurance company rates. 


MONEY. 


How much do you need for your next project? We can handle 
it, whether it’s a 40 story office building or a mini-warehouse 
project. We’ll finance your housing developments. We’ll expedite 
an answer and you won't have to wait for a loan committee to 
meet next month! When time is MONEY — call or write any of 
our local offices: 


HELLER 


BUILDERS 


The Bysinesstifan’s Money Company 
900 NW 54th St., Miami, Florida (305) 757-9551 
Jacksonville, Florida (904) 355-7114 
Orlando, Florida (305) 422-4839 
Tampa, Florida (813) 879-0900 
Atlanta, Georgia (404) 261-6840 
Birmingham, Alabama (205) 322-4621 
New Orleans, Louisiana (504) 581-7731 
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News and Notes 
Lawyers’ Title Guaranty Fund 


BOARD OF TRUSTEES’ MEETING ... 
Among actions taken at the December 6, 1974, 
meeting in Orlando, the board: 

Reappointed Colley, Trumbower and How- 
ell, Certified Public Accountants, 2s auditors of 
The Fund. 

Approved and ratified the actions of the In- 
vestment Committee through Decembei 6, 
1974, as reflected in the minutes of the commit- 
tee and board meetings. 

Reappointed Sylvester C. S:aich, past presi- 
dent of the American Bar Association, to rep- 
resent The Fund in liaison with nationai real 
estate purchasers and mortgage lenders. 

Designated nominees for election to the 
Board of Directors of National Attorneys’ Title 
Assurance Fund, Inc., to represent the Florida 
Fund: J. Ernest Collins, Paul B. Comstock, 
Thomas L. Henderson, Richard H. Merritt and 
William H. Wolfe. 

Elected general officers: President and Ex- 
ecutive Secretary - Paul B. Comstock; General 
Counsel and Assistant Executive Secretary - 
Fletcher G. Rush; Senior Vice President- 
Finance and Comptroller and Assistant Treas- 
urer - B. E. Wilder; Senior Vice President- 
Legal and Assistant Executive Secretary - 
Harold A. Drees; Senior Vice President- 
Operations and Assistant Executive Secretary - 
G. Robert Arnold; Vice President-Legal and 
Chief Title Attorney and Assistant Executive 
Secretary - Robert H. Threadgill; Treasurer - 
William H. Wolfe. 


ELEVENTH ANNUAL ASSEMBLY... The 
program for The Fund’s Eleventh Annual As- 
sembly of Members to be held March 13-15, 
1975, at the Carlton House Resort Inn in Or- 
lando will include an elementary title examina- 
tion workshop, a panel discussion of legal title 
questions, a review of some recent appellate 
court decisions by the attorneys who prevailed 
in those appeals, a discussion of several legal 
topics relating to mortgages, and a discussion of 
recent legislative changes in real property law. 


NATIONAL CONFERENCE OF BAR-RELATED 
TITLE INSURERS ... . The National Confer- 
ence, composed of the operating bar-related title 
insurers,met September 16-17 and December 
4, 1974, in Chicago. In addition to sessions 


studying reorganization of the National Con- 
ference, one session in September was devoted 
to an open discussion with a representative of 
Arthur D. Little, Inc., which will be proposing 
a plan for a national study of title insurance to 
the National Association of Insurance Commis- 
sioners Task Force on Title Insurance. G. 
Robert Arnold, president of the National Con- 
ference, represented the Florida Fund. 


TITLE NOTE BY A FUND ATTORNEY... 
“Mortgagee’s Breach of Covenant As Set-Off in 
Suit to Foreclose Purchase Money Mortgage” 

In the very early case of Coy, Adm’x v. Dow- 
nie, 14 Fla. 544 (1874), the court allowed a 
mortgagor in a foreclosure of a purchase money 
mortgage the right to a recoupment or set-off of 
damages for a breach of the vendors’ covenant 
of title to the extent of the damages sustained 
for a partial failure of title. 

Shortly thereafter, in the case of Randall v. 
Bourquardez, 2 So. 310 (Fla. 1887), the court 
took a different position by holding that where 
a mortgagor remains in undisturbed possession 
of the land which he holds under a deed of 
conveyance, with full covenants warranting the 
title, and no eviction, actual or constructive, is 
shown, and no insolvency of, or fraud or mis- 
representation upon the part of the vendors 
alleged, the mortgagor cannot sit upon such 
outstanding title, or the breach of the cove- 
nants, as a defense of the bill of foreclosure for 
the unpaid purchase money for which the note 
and mortgage were given, but that in all such 
cases the mortgagor is left to his remedy at law 
on the broken covenant. 

Several reported cases, the last of which was 
Knapp v. Fredricksen, 1 So. 2d 181 (Fla. 1941), 
have followed the Randall case. 

The law seems to be to the contrary where 
the purchase money mortgagor is not in posses- 
sion of the property. In Etter v. State Bank of 
Florida, 79 So. 724 (Fla. 1918), involving a 
vendee mortgagor who was not in possession, 
the court allowed the mortgagor vendee credit 
upon the debt for a title failure to a portion of 
the property mortgaged. 


By the Staff of Lawyers’ Title Guaranty _ 
Adv. 
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Bay County Bar Association 
William M. Atkinson, Jr., President 


1610 Beck Ave. Panama City 
Brevard County Bar Association 

William E. Weller Ill, President 

P.O. Box 1255 Cocoa Beach 


Broward County Bar Association 
William F. Leonard, President 
2810 E. Oakland Blvd. Hollywood 


Charlotte County Bar Association 
David E. Olmstead, President 
P.O. Box 2366 Port Charlotte 


Clay County Bar Association 
William A. Wilkes, President 
P.O. Box 838 Green Cove Springs 


Clearwater Bar Association 
Frank C. Logan, President 
P.O. Box 1878 Clearwater 


Collier County Bar Association 
T. H. Brousseau, Jr., President 
900 Sixth Ave. S. 

Coral Gables Bar Association 
David Yelen, President 
1104 Ponce DeLeon Coral Gables 


Cuban American Lawyers Association 
Mario P. Goderich, President 


Naples 


7850 S.W. 20th St. Miami 
Dade County Bar Association 

Ben E. Hendricks, Jr., President 

111 N.W. First Ave. Miami 


Escambia County-Santa Rosa Bar Association 


Donald H. Partington, President 
P.O. Box 1826 Pensacola 


The Federal Bar Association 
Central Florida Chapter 
Thomas J. Hanlon Ill, President 
P.O. Box 1001 
Jacksonville Area Chapter 
Harvey E. Schlesinger, President 
1246 Mundy Dr. Jacksonville 


South Florida Chapter 
Robert L. Dube, President 
100 Biscayne Blvd. 

West Florida Chapter 
Richard Hill Merritt, President 
314 South Baylen Street Pensacola 


Flagler County Bar Association 
Leland B. Shaw, President 
P.O. Box 296 Bunnell 


Florida Government Bar Association 
Delphene C. Strickland, President 
2802 Sterling Drive Tallahassee 


Florida Keys Bar Association 

Gabriel Mazzeo, President 

P.O. Box 288 Islamorada 
Gadsden County Bar Association 

John Shaw Curry, President 

16-A E. Washington Quincy 
Gulf Beaches Bar Association of 

Pinellas County 

James R. Heath, President 

P.O. Box 9239 Treasure Island 
Hardee County Bar Association 

John W. Burton, President 

P.O. Box 426 Wauchula 


Hendry-Glades Bar Association 

Bernard Alford Wood, President 

P.O. Box 1025 Clewiston 
Hernando County Bar Association 


George J. Blaha, President 
10 West Broad St. 


Tampa 


Miami 


Brooksville 
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LOCAL PRESIDENTS 


Hialeah-Miami Springs Bar Association 
Gene Pitts, President 
P.O. Box 2702 Hialeah 
Highlands County Bar Association 
Jonathan H. Hancock, President 
P.O. Box 1743 Sebring 
Hillsborough County Bar Association 
Leonard H. Gilbert, President 


P.O. Box 3239 Tampa 
Homestead Bar Association 

Thomas A. Tilson, President 

38 N.W. 8th St. Homestead 


Indian River County Bar Association 
Charles R. McKinnon, President 
P.O. Box 760 Vero Beach 


Jacksonville Bar Association 
James M. McLean, President 
1300 Florida Title Bldg. Jacksonville 
Lake City-Columbia Co. Bar Association 
Thomas W. Brown, President 
State Exchange Bank Bidg. Lake City 


Lakeland Bar Association, Inc. 
Jerry DeVane, President 
205 S. Florida Ave. 
Lake-Sumter Bar Association 
Thomas R. Champion, President 
P.O. Box 366 Mount Dora 
Lee County Bar Association 
Dwight A. Whigham, President 
P.O. Drawer LL Fort Myers 
Manatee County Bar Association 
Robert L. Scott, President 
P.O. Box 9480 Bradenton 
Marion County Bar Association 
Landis V. Curry, Jr., President 
P.O. Box 1148 
Martin County Bar Association 
Carl F. Ellwanger, President 


Lakeland 


Ocala 


P.O. Box 1860 Stuart 
Miami Beach Bar Association 

Stanley D. Angel, President 

1175 N.E. 125th St. North Miami 
Mid-County Bar Association 

Edwin |. Ford, President 

2400 West Bay Drive Largo 
Monroe County Bar Association 

William R. Neblett 

608 Whitehead St. Key West 


Nassau County Bar Association 

Mercury N. Kavouklis, President 

P.O. Box 462 Fernandina Beach 
North Broward Bar Association 

Robert A. Wutt, President 

665 S.E. 10th St. Deerfield Beach 
North Dade Bar Association 

Ron Silver, President 

2031 N.E. 209th St. North Miami Beach 


Okaloosa-Walton Co. Bar Association 
Albert Grinsted, President 
Eglin Pwy. at Old Ferry Rd. Shalimar 
Orange County Bar Association 
Fred M. Peed, President 
801 N. Magnolia Orlando 


Osceola County Bar Association 
Don Lettow, President 
P.O. Box 8 St. Cloud 


Palm Beach County Bar Association 
Peter Van Andel, President 


P.O. Box 71 Palm Beach 


Pasco County Bar Association 
Glen E. Greenfelder, President 
Rt. 2 Box 23-D Dade City 


D. W. Perkins Bar Association 

Ernest Jackson, Sr., President 

410 Broad St. Jacksonville 
Putnam County Bar Association 

Lew Merryday, Jr., President 

P.O. Drawer V Palatka 
St. Johns County Bar Association 

James G. Sisco, President 

P.O. Box 170 St. Augustine 
St. Lucie County Bar Association 

John T. Brennan, President 

P.O. Box 3779 Fort Pierce 


St. Petersburg Bar Association 
John D. Harris, Jr., President 
P.O. Box 28 St. Petersburg 
Sarasota County Bar Association 
William E. Getzen, President 
P.O. Box 3258 Sarasota 
Seminole County Bar Association 
S. Kirby Moncrief, President 
P.O. Box 2279 
South Broward Bar Association 
Jack F. Weins, President 
1720 Harrison St. 


South Dade Bar Association 

Richard A. Schwartz, President 

20600 S. Dixie Hwy. Miami 
South Miami District Bar Association 

M. Donald Drescher, President 

5825 Sunset Drive South Miami 
South Palm Beach County Bar Association 

John D. Wessel, President 

P.O. Box 398 Boca Raton 


Tallahassee Bar Association 
Thomas M. Ervin, Jr., President 
P.O. Box 1170 Tallahassee 


Tri-County Bar Association 
Joseph E. Johnston, Jr., President 
28 S. Brooksville Ave. Brooksville 


Volusia County Bar Association 
Henry P. Duffett, President 
P.O. Box 2633 Ormond Beach 


West Pasco Bar Association 
Charles Edwards, President 
P.O. Box 275 Port Richey 


Winter Haven Bar Association 
John D. Kaylor, President 
700 6th St., N.W. Winter Haven 


The Society Of The Bar Of 
The First Judicial Circuit 
Lefferts L. Mabie, Jr., President 
226 S. Palafox St. Pensacola 


Second Judicial Circuit Bar Association 

Kenneth E. Cooksey, President 

P.O. Box 480 Monticello 
Third Judicial Circuit Bar Association 

John Weed, President 

P.O. Box 1090 Perry 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P.O. Drawer 678 Tavares 
Eighth Judicial Circuit Bar Association 

George H. Pierce, President 

996 N. Temple Ave. Starke 
Tenth Judicial Circuit Bar Association 

William A. Sweat, Jr., President 

P.O. Box 3746 Lakeland 


Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 
P.O. Box 66 Arcadia 
Fourteenth Judicial Circuit Bar Association 
Joseph A. Sheffield, President 
P.O. Box 854 


Sanford 


Hollywood 


Marianna 
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CALENDAR 


February 20—Seminar, “Going Private and Avoiding Target Tender Offers,” 
New York, N.Y. 


February 21—CLE Course on Securities, Jacksonville. 


February 19-25—ABA Midyear Meeting, Chicago. 
February 25-26—First Triannual 1975 Florida Bar Examination—Tampa area. 


February 27-March 1—First Annual Seminar, American Title Policy-writing Attor- 
neys, Americana Hotel, Bal Harbour. 


February 28-March 8—Inter-American Lawyers Exchange Program, Lima Peru. 
March 6-8—Young Lawyers Section Convention, Sheraton Towers, Orlando. 
March 7—CLE Course on Workmen’s Compensation, Miami and Pensacola. 


March 13-15—Board of Governors, The Florida Bar, Colony Beach Club, 
Sarasota. 


March 13-15—11th Annual Assembly, Lawyers’ Title Guaranty Fund, Carlton 
House, Orlando. 


March 14—CLE Course on Workmen's Compensation, St. Petersburg and Jack- 
sonville. 


March 21—CLE Course on Workmen's Compensation, Orlando. 
April 4—CLE Course on Workmen's Compensation, Palm Beach. 


April 17-18—Annual Conference of Legal Administrators, Marco Island Hotel, 
Marco Island. 


April 18—CLE Course on Administrative Law, Tallahassee and Miami. 
April 25—CLE Course on Administrative Law, Orlando and Jacksonville. 
May 2—CLE Course on Administrative Law, Tampa and Fort Lauderdale. 


May 29-31—Board of Governors, The Florida Bar, Bar Center, Tallahassee. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


June 26-July 2—International Association of Insurance Counsel Convention, 
South Hampton Princess, South Hampton, Bermuda. 


July 29-30—Second Triannua! 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annual Meeting, American Bar Association, Montreal, 
Canada. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 
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PEACE MIND 
AND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which 
arises therefrom. Lacking this, one of the basic elements of satisfaction is lost to the 


homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance 
to their clients, and caused these same clients to desire it and order it attended to. 


Today's buyer of real estate can have the peace of mind and security to which he is 
entitled, by relying upon his Realtor and his attorney to handle the details of such transactions, 
and instructing them to obtain for him a land title insurance policy as the final protection of his 


ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Bay County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 
BRADFORD COUNTY ABSTRACT CO. 
Starke, Florida 

Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 

Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 


ABSTRACT & TITLE CORP. OF FLA 
Melbourne, Florida 


ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLECO. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 

DAVIE BRANCH 

COMMERCIAL BOULEVARD BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
GREEN COVE SPRINGS ABST. & 
TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 


SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 


DADE BROWARD TITLE CO. 
Miami, Florida 


FLORIDA-SOUTHEAST TITLE INS. 


AGENCY 
Miami, Florida 
Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DOD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry Coun 


ty 
HENDRY COUNTY TITLE & ABST. CO. 


LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Fla. 

Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


WEST FLA. TITLE CO., INC. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLA. LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 
Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 

Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 


FLORIDA ABSTRACT & TITLE INS. CO. 


Stuart, Florida 


Nassau County 
FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABST. & TITLE INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABST. INC 
Ft. Walton Beach, Florida 


WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Fiorida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Palm Beach County 
PALM BEACH ABST & TITLE CO. 
West Palm Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 


Polk County 
POLK COUNTY ABST. CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 

Sarasota County 


ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 


FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 
Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin islands 
Volusia County 
HALIFAX TITLE COMPANY 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 
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If you don't know all the law 
when you walk through this door, 
you've improved your opponent's 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 
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Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 


... $0 your research problem doesn’t 


remain “bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 
There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 
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step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day .. . 


Box 13777 / Gainesville, Florida 32604 
Fol 377-8300 
oll-free (800) 342-6862 
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